


INDEX. 


[The Head-notes, except those followed by (‘*R,’’) are made by the 
Judges. } 


AccipDENT—See Arbitration and Awards, 10. 
“ Insurance, 4. 


ACCORD AND SATISFACTION. 


See Novation. 
“ Ordinance of 1865, 2. 


ACQUEDUCTS—See Water-courses. 
ACTIONS. 


If a widow die pending a suit by her for the homicide 
of her husband, the right of action for such homicide 
survives to the children, and in such last suit the 
measure of damages is the injury to the children, to 
be measured, as in the case of the widow, by a reason- 
able support for them, according to the condition in 
life, ete., of the father, and according to the expecta- 
tion of his life as found by the mortuary tables. 
ee ee Be Se St VR ee heen 223 


ACTS OF CONGRESS. 
See Removal of Cases to U. S. Courts. 
ADMINSTRATORS AND EXECUTORS. 


1. M., as the administrator of H., in January, 1865, 
sold, at public sale, under an order of the Court of 
Ordinary, certain parcels or tracts of land, as the pro- 
perty of his intestate, a portion of which were pur- 
chased by one of the distributees of said estate, in his 
own right, and a certain other portion thereof was 
purchased by said distributee as the guardian of the 
other distributees of said estate, and the administra- 
tor took the individual notes of the purchasers, in his 
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own right, and as guardian, for the amount for which 
the land sold, without security, and executed deeds 
conveying said Jand to the purchasers thereof, and af- 
terwards filed a bill, alleging that at the time he sold 
the land, he took the individual notes of the purcha- 
sers, and executed the deeds of conveyance, that he 
believed that the assets of the estate, on final distri- 
bution, would be sufficient to cover the amount for 
which the land sold, as the distributive shares of the 
purchasers thereof, but that the emancipation of the 
slaves belonging to said estate, had left the said pur- 
chasers and distributees with scarcely any means to 
pay the purchase-money for said lands, save the land 
itself, and the prayer of the bill is, that the purcha- 
sers of said land may be restrained, by injunction, 
from selling the same, and that the deeds executed to 
the purchasers by the complainant, as administrator, 
may be cancelled, and that the purchasers of the land 
sold at the administrator’s sale may be decreed to con- 
vey the lands back to the administrator. It appears 
on the face of the complainant’s bill, that there were 
other lands and other property belonging to said es- 
tate, the amount and disposition of which, by the ad- 
ministrator, is not shown: 

Held, That since the vendor’s lien has been abolished in 
this State, the administrator has no equitable lien on 
the land for the unpaid purchase-money, and that he 
does not make such a case by his bill as entitles him 
to the relief prayed for, and that the demurrer to the 
bill was properly sustained by the Court below. a- 
ions au, Meta af hws cas cnecsscccotiiescssenestncccle cone 

. Where an administrator was sued in a county differ- 

ent from that in which he resided, and he acknowl- 
edged service of the writ and filed no..plea of any 
kind, although the suit was up on an open account 
over twenty years old, and judgment was taken by: 
default, as on personal service, without proof: 

Held, That whatever may be the effect of such a judg- 
ment, as against the administrator, personally, it does 
not bind the third persons or the estate sought to be 
charged. And the surety on the administrator’s bond 
has such an interest in setting the same aside that he 
may file a bill to enjoin its proceeding against the ef- 
fects of the estate, and for the purpose of having it 
declared void as against said estate, and as against 
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himself as the surety for the faithful administration 
of the same. Washington vs. Barnes.....c.sccccceseeee i 


3. It is incumbent on the executors, in order to discharge 
themselves from accounting for the money received by 
them, by the sale of the testator’s property, to show 
to the satisfaction of the Court and jury that the 
money in their hands had, in good faith, in the per- 
formance of their duty as trustees, been received and 
invested by them, in Confederate money, at a time 
when a prudent man would have done so in the man- 
agement of his own affairs, and that the question 
whether the defendants had so acted, was a question 
for the jury, under the charge of the Court. Smith 
ME, MOOR OF Me wicsestenshincsesonihghueesiohmbsctescual 


4, As a general rule, the administratrix of the intestate 
js entitled to the possession of the property which he 
had in possession at the time of his death; but when 
the property in controversy had been placed in the 
hands of a Receiver under the order of a Court of 
Chancery, at the instance of a party claiming the pro- 
perty under an adverse title to that of the intestate, 
and before there was any administration on his estate, 
there was no error in the Court below in refusing to 
order the Receiver to turn the property over to the 
complainant in view of the facts presented by the re- 
cord. The complainant can be made a party to the 
equity cause already pending, and in that suit, assert 
the right of her intestate to the property, whatever 
_ the same may be, and thereby save a multiplicity of 

suits. Johnson vs. Stewart et al........ pla parddsddeaseecas 


5. Where a summons of garnishment is served upon an 
administrator before the twelve months have expired : 
Held, Under section 3498 of the Code of this State, 
such garnishment may be served under the provision 
of law which postpones his answer until he is enabled, 
from the administration of the estate, safely to answer 
the same. 

The effect of such garnishment is to retain in the hands 
of the administrator the property finally to be ascer- 
tained and disposed of by the Court on a review of 
all the priorities and equities of existing claimants, 
under the rules of law, and is not in conflict with the 
section 2507 of the Code, prohibiting suit to recover 
a debt due by decedent until the expiration of twelve 
months from his qualification. Sapp vs. McArdle... 









549 


628 





INDEX. 
ADMISSIONS. 


In a suit on a note made in 1864, when there was no 
plea of the general issue under oath, but there was a 
plea of the Ordinance of 1865, admitting and setting 
forth a consideration for the note, but setting up that 
the plaintiffs ought not to recover therefor more than 
$100 00, it was error in the Court to charge the jury 
that they might scale the note its fullamount. Hart- 
ridge et al. vs, Fry 


ADULTERY. See Criminal Law, 23. 
AD VALOREM. See Tuz, 1. 


AFFIDAVIT. See Attorneys at Law. 


AGENCY. See Principal and Agent. 
ALIMONY. 


An order for attorney’s fees and alimony will not be re- 
viewed by the Supreme Court pending the action of 
divorce. (R.) See end of Report. Ozmore vs. Oz- 


ALTERATION OF DEED. 


See Evidence, 3. 
“ Principal and Surety. 


AMBIGUITY. See Wills. 


AMENDMENTS. 


1. Under section 3429 of the Code, either the plaintiff 
or defendant may, as a matter of right, amend his 
pleadings at any stage of the cause, and the fact that 
the case is before the jury and part of the argument 
had on the evidence, does not render it too late to 
amend, If, however, the amendment be immaterial, 
and be refused by the Judge, the refusal is not a 
ground for a new trial. Gay vs. Peacock et al 

. A motion for a new trial, including the brief of tes- 
timony, may be amended in the same terms as other 
proceedings in the Superior Court. Vanover et al., 
vs. Turner 
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3, A new plaintiff, suing for the use of the former plain- 
tiff, may be made by amendment. And the amend- 
ment is sufficiently certain, if the pleadings contain 
sufficient to enforce the verdict. (R.) Winter vs. Mat- 
thews, Burke & Cameron.....sccecsccssesssscessceersceseees 652 


APPEARANCE. 


From the facts disclosed by the record, there was no er- 
ror in the Court below in refusing the motion for a 
continuance for the purpose of allowing Lane to tra- 
verse the return of the Sheriff as to the service of the 

pill on him, or in refusing to allow the Sheriff’s re- 
turn of service to be traversed after the defendant, 
Lane, had appeared in the cause as a defendant, and 

participated in the litigation. Lane et al., vs. Partee 

GM Wifbo..ececrcorevcscccces seccesece sosces cccces cesses becesacs 202 


























APPROVAL OF GOVERNOR. 
See Constitutional Law, 5. 


ARBITRATION AND AWARD. 


1, When the arbitrators failed to furnish the party who 
objects to the award with a copy, as required by sec- 
tion 4183 of the Revised Code, but the party appeared 
at the first term of the Court and filed his objections 
to the award, and did not show that he was taken by 
surprise, or lost any right by not having notice of the 
award, he is not injured by the failure of the arbitra- 
tors to furnish the copy, and the award will not, on 
that ground, be set aside. Anderson vs. Taylor....... 10 




















2. An award will not be set aside for uncertainty, when 
it is capable of being made certain. Ibid. , 





3. The award in this case is not so outrageous as of it- 
self to constitute conclusive evidence of fraud or cor- 
ruption. Error in judgment in the arbitrators is not 
a sufficient ground for setting aside an award. Not: 
will it be set aside on the ground that it is contrary 
to evidence, if there is any evidence to sustain it.. 
Ibid. 


4. Arbitrations are favored by the Courts, and he‘who. 
attempts to set aside an award must comply strictly 
with the requirements of the statutes, or he will not. 

be heard. Ibid. 


Vou. xu1- 46. 
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5. Minors cannot submit their rights to arbitration so as 
to bind themselves, nor can this want of capacity be 
cured after the submission by the appointment of a 
guardian ad litem by the arbitrators, nor even by the 
Chancellor, unless there be a suit pending to which 
the minors are parties, and the submission be under 
an order of the Court. Jones vs. Payne et al 


. To make a good statutory award, the submission un- 
der the statute must be in writing, and when there 
was a submission in writing, and the parties, by a sub- 
sequent parol agreement, chose a new arbitrator, and 
submitted a portion of the dispute to him, his judg- 
ment, whatever may be its effect as a settlement of 
the dispute, is not a statutory award, and cannot be 
put upon the minutes of the Superior Court as a part 
of the award under the within submission. Ibid. 


7. The award must be resisted according to the provis- 
ions of the Code, unless there was some ground for 
equitable interference to set aside the award. Ibid. 


8. The want of power in a Court of law to do any- 
thing more than set aside or confirm the award under 
the statute, is not a ground for equitable interference, 


in order to settle the whole controversy. Ibid. 


9. The submission of the controversy to arbitration, to 
be returned to Lee county Superior Court, does not 
give equity jurisdiction in that county against A, who 
resides in Terrell, except to set aside the award, and 
not for that, unless there be some reason why the stat- 
utory remedy for resisting the same be insufficient. 


Ibid. 


10. Exceptions to an award, on the ground that it is 
contrary to the testimony before the arbitrators, and, 
therefore, illegal, must set out the testimony in full, 
and the record must show such a case of contrariety 
to the evidence in the award as to require the infer- 
ence of fraud, accident or mistake in the arbitrators. 
If there be any evidence to sustain the award, the ex- 
ceptions will be demurrable. Tomlinson et al., vs. 
Hardwick et al 


11.° In view of the construction which we give this will, 
the submission to arbitration in this case was not such 
a submission of the interests of the daughter, she being 
an infant, and without guardian or trustee, as estops 
her assertion of her rights as heir-at-law, the Statute 
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of Limitations not, in fact, having application to her 
claim and rights in the premises. elton vs. Hill et al. 555 







ARREST OF JUDGMENT. 
See Criminal Law, 25. 


ARSON. See Criminal Law, 3. 










ASSAULT. See Criminal Law, 1, 14, 19, 22. 
ATTACHMENT. 


An attachment was taken out in Calhoun county, levied 
on property, and returned to the Superior Court of 
Sumter county, and a motion was made to dismiss the 
same, on the ground that the plaintiff had not filed 
his declaration at the first term of the Court after su- 
ing out the same, when it appeared that the affidavit 
and attachment was dated on the 24th day of March, 
1868, but the attachment bond was dated on the 27th 
day of March, 1868. The declaration was filed at 
the October Term of the Court, when it should have 
been filed at the April Term of the Court, if the at- 
tachment was issued on the 24th of March, but if the 
attachment was issued on the 27th of March, then it 
was properly returnable to the October Term of the 
Court, and the declaration was filed at that term. 
The counsel for plaintiff stated, in his place, that if 
time was allowed him, he could and would prove 
that the attachment was issued on the 27th of March, 
the date of the bond, and asked time of the Court to 
enable him to prove that fact, and to amend the at- 
tachment in accordance with the truth of the fact as 
to the day the attachment did issue. The Court re- 
fused to continue the case so as to allow the plaintiff 
to make the proof in relation ‘to the mistake in the 
date of the attachment, and dismissed the same, to 
which the plaintiff excepted : 

Held, That as the law required the plaintiff to give bond 

before the attachment issued, and the bond was dated 

on the 27th of March, the Court should, on the state- 
ment of plaintiff’s counsel, have continued the case, 
so as to enable him to have proved the mistake in the 
date of the attachment, the more especially as it was 
not to be presumed that the attachment was issued be- 
fore the bond was given. Snelling vs. Bryce & Co.... 513 
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ATTACHMENT FOR CONTEMPT. 
See Contempis. 


ATTORNEY AT LAW. 


The statute against intruders ought to be strictly con- 
strued, and an attorney at law is not such an agent, 
without special appointment, as would authorize him 
to make the affidavit under the provisions of the law, 
Montgomery vs. Walker 


See Garnishment, 1. 
AWARD. See Arbitration and Award. 
BAILMENTS. 


1. An inn-keeper is bound to extraordinary diligence in 
preserving the property of his guest entrusted to his 
care, where the guest has complied with all reasonable 
rules of the inn. And if the guest, on departing from 
the inn, leaves his or her baggage with the inn-keeper 
with his consent, he is liable for its safe keeping.as an 
inn-keeper, for a reasonable time, according to the 


circumstances of the case. Adams vs. Clem 


2. A livery stable keeper has, under our law, a lien 
upon the horses of his customers in his possession, not 
only for the board of the horses, but for other accounts 
against the customers, in the line of the livery stable 
business, and this lien may be enforced under the 
statute for enforcing steamboat liens. Gammell 
Co. v8. Schley......000 secccrce sorcccves seossccceccsens were 180 


BANKRUPTCY. _ 


The homestead and exemption provision of the Code is 
the exemption law of this State, referred to in the 
Bankrupt Act of the United States, and, as by the 
Code, said homestead is not subject to levy and sale, 
even for the purehase-money, a judgment against a 
discharged bankrupt, though obtained before his dis- 
charge, cannot levy upon and sell a homestead for the 
bankrupt, set apart by the bankrupt officials, even 
thongh said judgment be for the purchase-money of 
the same. Rushin vs. Gause 


BASTARDS. See Jilegitimates. 
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BATTERY. See Criminal Law, 1, 14, 19, 22. 
BEQUESTS. See Wills. 







BILLS. See Notice, 1. 


BILL OF EXCEPTIONS. 


1. Parties in the final trial have thirty days after the 
adjournment of the Court, to accept to the decisions 
made on the trial, and they are not concluded, if, on 
inquiry, by the Judge, during the trial, they fail to 
answer or say they are content with his rulings, but 
such a request or demand by the Court is no ground 
for a new trial, unless it appear that the conduct of 
the Judge, was calculated to prejudice the case before 
the jury. Gay vs. Peacock et l......ccsccseceeeee: sevens 84 

2. The original bill of exceptions being lost, and a cer- 
tified copy of it being in Court, this Court, upon the 
admission of counsel, that there was an error in said 
certified copy, allowed the error corrected, and the 
copy so corrected to be established in lieu of the lost 
original. (R. See end of Report. J bid. 

3. If the record be so confused that it is impossible to 
determine from them what was the real status of the 
case below, the writ of error will be dismissed on mo- 
tion of counsel. The Court ought to dismiss it on its 
own motion, but it may hear the case if no motion to 

_ dismiss it is made. (R.) Davis vs, Meyers.........+++ 95 

4, Where a statute required the Governor to issue a 
proclamation, and he did it, and that proclamation 
was used as evidence in a cause, it was not necessary 
to set out the proclamation in the bill of exceptions. 
The Courts will take judicial notice of its contents. 
Brown, C, J., dissenting. (R. See end of Report.) 
Ragland vs. Barringer et Al.....c.ccee cscsesececsssseeseees 114 

5. Where the returns of a guardian were used as evi- 
dence in the Court below, and in making up the brief 
of evidence for a new trial, a summary of them was 
put in, and counsel agreed, in writing, that said brief 
was correct, they are estopped from moving to dismiss 
the bill of exceptions, because said returns were not 
set out in extenso in the bill of exceptions. (R. See 
Report.) Lane et al. vs. Partee and wife...... secccsces DOD 


6. Where suit on a note was brought in the short form, 
with a copy of the note attached to the petition : 
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Held, It was not necessary to copy the note in the bill 
of exceptions; it was sufficient to refer to it as the 
note sued upon. (R. See end of Report.) Blow vs, 


. Order No. 37, of General Meade, was part of the 
bill, but was not copied on the bill of exceptions. A 
motion to dismiss bill of exceptions for that reason 
was overruled, (R. See end of Report.) Washing- 
ton vs. Barnes. ....-csececeees shiddiab Dawe dsbbndee Asean 307 


. A deed used as evidence, but not material (as both 
parties claimed under it,) to the points before this 
Court, need not be copied in the bill of exceptions, 


(R. See end of Report.) Bugg vs. Towner 


. *T believe this brief of evidence is correct in sub- 
substance,” by the Judge below, held to be sufficient 
approval of brief of evidence. (R. See end of Re- 
port.) Ibid. 


10. In a contest between M. and T., as to which of 
them was Clerk of the Superior Court, the Court de- 
cided against T., who was in office. He sued outa 
writ of error, took no swpersedeas, and his deputy 
certified the record to this Court. The writ of error 
was dismissed, because the record was not certified by 


the Clerk of the Court. Tison et al., vs. Morgan..... 410 


11. If the evidence be not in the bill of exceptions, or 
attached to it, and identified by the Judge, the writ of 
error will be dismissed. (R.) Seay vs. Treadwell... 412 


12. If the record be not certified in the time required 
by law, and no diligence by plaintiff to have it done 
in time appears, the writ of error will be dismissed. 


McCay, J., dissenting. (R.) Ibid. 


13. A bill of exceptions must specify plainly the decision 
complained of and the error alleged, and if it do not 
it will be dismissed. (R.) Smith et al., vs. Boatrite 


14. If the evidence be not set forth in the bill of excep- 
tions, or attached to it and identified by the Judge, 
the bill of exceptions will be dismissed. (R.) Ran- 
kin et al., vs. Anderson et al 


15. Rule tenth requires a brief of the oral and a copy 
of the written testimony in the case shall be incorpo- 
rated in the bill of exceptions, or be attached thereto, 













3 
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as an exhibit ; and, in the latter case, it shall be iden- 
tified as true by the signature of the Judge thereupon, 
and for failure to comply with this rule, the bill of - 

exceptions will be dismissed. (R.) Pridgen vs. Duer 420 


16. A bill of exceptions, not properly certified, will be 
dismissed. If it comes up without any certificate, the 
defect is not cured by having the Clerk below subse- 
quently examine it, describe it, and then certify that 
the paper so described is the true original bill of ex- 
ceptions, etc., as required by the statute. The remedy 
to supply such a defect is mandamus, (R.) Me Wil- 
SE” WPUIDIED bs ancescocssecctciennacsoubesioanakeanieiates 422 


17. If the certificate of the Clerk below fails to identify 
what purports to be the record applicable to the bill 
of exceptions, or the bill of exceptions, the writ of 


error will be dismissed. (R.) Dye vs. Mattoz......... 425 


18. This evidence was not set out except in the copy of 
the record sent up. When the cause was called here, 
counsel for defendant moved to dismiss the bill of ex- 
ceptions, because the evidence was not in it; but the 
Court held it was a part of this record and overruled 
the motion. Yomlinson et al., vs. Hardwick et al..... 547 























19. Immaterial evidence need not be embodied in the 
bill of exceptions. (See end of report—R.) Raines 
Pe RN 66 Oh ns cos sacinsnsecsacsisssdcaves cerdcobsuebethe 617 


20. Service of a bill of exceptions by leaving a copy at 
the residence of the defendant in error is good; and 
it need not be served by the sheriff. Warner, J., 
dissenting. (R. See end of Report.) Montgomery 
SR ATT svactiscoe soneneppabncnnel sicapheudsdyenantigaathinale 681 









BONA FIDES. See Purchaser. 





BURDEN OF PROOF. See Order of Argument. 





CASE—ACTION ON THE. See County. 
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CASES CITED. 


[i. e., cited in this from other volumes of Georgia Reports. ] 


Alford vs. Burke 21st Ga. R., 
Baker vs. Carswell 6 
Berry vs. The State - 
Bliss vs. Stevens mS 
Brian vs. Banks s 
Brewton vs. Smith and wife “4 
Carrugi vs. The Atlantic Fire Ins. Co ai 
Cary vs. Smith 6 
Chastain ve. Smith.........00 cccccoce ceccceceseeSth ** 
Collier vs. The State of Georgia..............39th “ 
Dallas vs. Heard........ $s0stescandeceds sodscvers a * 
Davis vs. Myers see 
Dearing vs. Bank of Charleston vs 
Dennis vs. Sharman e¢ al - 
Fellows vs. Greimarin 
Finney vs. Sanford 
Flournoy vs. Newton 
Fowler vs. Waldrip 
Gilmore vs. Johnson 
Grady vs. Hightower 
Ham vs. Hamilton 
Hardin vs. The Inferior Court . 
Hazlehurst vs. G. & N. A. R. R. Co........ és 
Henderson vs. Pope -” 
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Hicks, trustee, vs. Johnson 

Howell, adm’r, vs. Fountain e¢ al........... 
Johnson vs. Macon & Western Railroad... 
Johnson vs. Stewart 

Jones vs. Paynes 

Keaton vs. Scott 
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McConnell vs. Bryant “ 


Miller vs. Cotton 66 
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Moody vs. Flemin 
Nacoochee Hose Mining Co. vs. Davis..... 
Petty et al., vs. Mahaffy _ 


73 
“6 


Phelps vs. Porter 
Seay vs. Treadwell 
Shaifer & Co. vs. Baker & Caswell 6 

Sharp & Brown vs. Loyless 6. 

S| |) See 9th * 

Smith vs. Beck oe 

REE ORs BO Baocccececcce cocees. csssen concesess as 

Bpeass ve. Saith...... .ccccecseses scree coscocces 9 

Terry vs. Buffington ' ae 

The E. H. I. Co. vs. Plant & Cubbedge...: “ 

Tomlinson vs. Cox 6 

Wayne vs. Lumpkin ” 

White vs. Hart wg 

Wyly et al., vs. Collins & Co “ ececce soveee cesses - 299 
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CERTAINTY. 


An award will not be set aside for uncertainty, when it 
is capable of being made certain. Anderson vs. Tay- 
Ee issdesccopecnpegantccadedescddeses deeiBecaeagapenelend 10 

See Bill of Exceptions, 3, 9, 13. 

“ Criminal Law, 1, 25. 













CERTIFICATE. See Bill of Exceptions, 12, 16, 17. 
CERTIORARI. 


1, Where a Justice of the Peace obtained a memoran- 
dum of the evidence on the trial in his Court, taken 
down by plaintiff’s counsel, and annexed it to the pa- 
pers as his answer to the certiorari, and the answer 
was excepted to by the defendant in certiorari, on that 
ground : 

Held, That it was error in the Judge to dismiss the cer- 

tiorari. He should have ordered the Justice to make 

such answer as the law required. Wells vs. Flowers. 327 


2. When a Justice of the Peace commits an error of 
law in a matter material to the issue before him, as if 
he takes jurisdiction of a claim of more than $100 00, 
and a certiorari is applied for, and all the require- 

ments of the law, in reference to a certiorari, are com- 

plied with, it is error in the Judge of the Superior 

Court to refuse the writ of certiorari. Marble vs. 


POPSET ESET EEH EE EEEEEEE FETE ES! OF HEHEHE TEHEEEEEREEHEEE 


3. The errors complained of in the petition for certio- 
rari were sufficient, in law, to have authorized the 
Judge to have sanctioned the certiorari, and it was 
error to refuse to do so. McArdle vs. Fogarty......... 662 
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CESTUI QUE TRUST. See Trusts, ete. 






CHARGE OF THE COURT. 


1. If the charge of the Court collectively be right, a 
new trial will not be granted, though some isolated 
part of it be wrong. (R.) Newton vs, Price......... 186 


2. A charge of a Judge in a criminal case, that if certain 
facts are proven, the prisoner is guilty, is not error, if 
the charge is supported by the proof. Kitchens vs. 
ST TEEEEE «| s sccace sccesnisnhiedepuutasesonsesneensenaeeny 217 
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3. While jurors are judges of the law and facts in crimi- 
nal cases, they should receive the law from the Judge, 


and they do wrong if they do not regard his charge 
as the law. (R.) Ibid. 


. When the jury, after retiring to their room, requested 
the Judge to re-charge them, upon some point of law 
in the case, and the Judge summoned them into’ 
Court, and in the presence of the counsel and accused 
complied with their request : 
Held, That such act was nét error, but was proper in 
the discharge of his official duty. Hill vs. The State 484 


5. When the defendant’s counsel requested the Court 
to charge all the grades of homicide, and the facts 
showed that the case did not rest for the defense upon 
all the matters of law governing homicide: 

Held, That it was not error in the Court to refuse the 
charge as requested. It is only in cases where the 
facts require such charge that it should be given. Ibid. 


6. When the omission to give a charge by the Court is 
supplied by the Judge giving a more favorable charge 
than the law of the case authorized : 

Held, That this omission was not error. Ibid. 


7. A trust-estate is ordinarily liable for necessaries for 
its protection and preservation, and, to the extent of 
the income, for necessaries for the use of the beneficia- 
ries who are in want, unless the trust-deed otherwise 
provides, but it is not error in the Court to refuse to 
give this principle of law in charge toa jury, ina 
case which turns wholly on an alleged express con- 
tract with the trustee, and where there is no evidence 
from which the implied liability of the trust-estate 
can be lawfully assumed. Leonard vs. Powell 


. Acharge of the Court, though erroneous, which does 
not affect the verdict, is not a good ground for a new 
trial. Cutcher vs. Jones 


CHILDREN. See Minors. 


CLAIM. 


. In a claim case, if the defendant in fi. fa. was in pos- 
session of the property levied upon, at the time of the 
levy, the burden of proof is upon the claimant, and . 

he is entitled to the conclusion. Bartlett vs. Russell. 196 
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9, When property is set apart under the homestead and 
exemption laws of this State, for the benefit of a 
family, the head of the family may interpose a claim 
for their benefit, in case the property is levied upon, 
for his debts, to which it is not subject. While tres- 
pass is a remedy in such case, it is not the only one. 


Ibid. 








COHABITATION, See Witness, 2. 







CONDONATION. See Divorce, 1. 
CONFEDERATE MONEY. 






It is incumbent on the executors, in order to discharge 
themselves from accounting for the money received by 
them, by the sale of the testator’s property, to show, 
to the satisfaction of the Court and jury, that the 
money in their hands had, in good faith, in the per- 
formance of their duty as trustees, been received and 
invested by them, in Confederate money, at a time 
when a prudent man would have done so in the man- 
agement of his own affairs, and that the question 
whether the defendants had so acted, was a question 
for the jury under the charge of the Court. Smith et 
og 10, BINGE GE 0000 ccngece' sncncconsoonenan ensedenceleote .. 439 


CONSTITUTIONAL LAW. 


. The Mayor and Council of the City of Albany has 
no power to impose a specific tax of $100 per head 
on each horse or mule sold by drovers in said city. 
They may tax such sales ad valorem. Livingston vs. 


Clu. Connell of AAR 2.05 0100ccrseserncgacecepeopsavoncone - at 


2. Under the Constitution, a cause must be disposed of 
at or before the second term. Providential cause is 
not good for postponement, except at the first term. 


(R.) Jones v8. Payne.....ccecsecceceeeees siseed oaiibe nesses 32 


3. If a defendant has filed no plea, he is in default, and 
cannot introduce evidence; but this, under the long 
established practice in Georgia, does not entitle the 
plaintiffs to a judgment till they have made out their 
case by proof, and the defendant, without a plea, has 
the right to object. to the rendition of a judgment 
against him, which, upon the plaintiff ’s own showing, 


is illegal. Durden vs. Carhart & Brother ....... sreseee 76 
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4. A motion for a new trial was made in the Court be- 
low, under the 6th section of the XIth Article of the - 
Constitution of 1868, on the ground that the verdict 
of the jury was illegal, and it appearing from the re- 
cord that there was evidence, on both sides, in regard 
to the matter in controversy between the parties : 

Held, That, according to the repeated rulings of this 
Court, in order to make the verdict illegal, it must 
have been rendered without evidence to support it, or 
be so strongly and decidedly against the weight of 
evidence as would authorize the Court to interfere and 
set it aside. Crim vs. Sellars...... aval eben tonnciianaial 


. The second section of the [Vth Article of the Con- 
stitution declares, that the Governor shall have the 
revision of all bills passed by both Houses before the 
same shall become laws, and if any bill should not be 
returned by the Governor within five days (Sunday 
excepted) after it has been presented to him, the same 
shall be a Jaw, unless the General Assembly, by their 
adjournment, shall prevent its return : 

Held, That, if this was an original question, indepen- 
dent of any construction heretofore given by the Ex- 
ecutive Department of the State Government, this 
Court would be inclined to hold that the Governor, 
under the Constitution, could not approve and sign 
any bill after the adjournment of the General Assem- 
bly; but upon looking into the past history of our 
Legislation, we find that it has been the practice for 
many years, for the Governor to take five days after 
the adjournment of the General Assembly for the re- 
vision of bills, and to sign them within that time, but 
not afterwards, that a large number of the most im- 
portant Acts now upon the statute books of the State, 
have been so approved and signed. This usage and 
practice of the Executive Department of the State 
Government should not now be disturbed or set aside. 
Solomon vs. Commissioners of Cartersville........++++ - 


6. No man in this State is subject to any civil or politi- 
cal incapacity by reason of his opinions upon any sub- 
ject, and that one is a Universalist or infidel, or holder 
of any faith or views, is no ground for his removal 
from the guardianship of minor children, to which he 
was appointed by the will of the deceased father of 
the children. Mazey vs. Bell........ edasiyiins oe 


7. The retroactive Ordinance of 1865 and the Consti- 
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tution of 1868, confirm the Acts of the illegal legis- 
lative bodies which met in this State during the war, 
where not in aid of the rebellion, and not in conflict 
with the Constitution of the United States. But 
these Acts of confirmation are not to divest vested ’ 
‘rights, but are to be construed as Acts of peace and 
to prevent injustice. Calhoun vs, Kellogg.......+. +++» A 


§. Under this retroactive legislation, the Acts passed 
during the war, suspending the Statute of Limita- 
tions, are made valid in all cases where the legal stat- 
utes in existence at the commencement of the strug- 
gle, had not fully run in favor of the defendant, be- 
fore the passage of the Ordinance of 1865; but they 
do not revive a right of action that was barred by the 
legal Acts in existence prior to the passage of the Or- 
dinance in 1865. Ibid. 


9, The officers of a company in the Confederate service, 
purchased a horse for Miller, a member of the com- 
pany, to ride into service, from Fricks, the plaintiff. 
Miller died, and the officers turned over the horse to 
the defendant, who was the father of the deceased, 
who sold him for more than the officers gave Fricks 
for him. Fricks, in 1866, sued the officers for the 
price of the horse, and obtained judgment for the 
amount. The defendant in the judgment then refer- 
red the plaintiff’s attorney to Miller, the present de- 
fendant, as the person who was to pay the judgment. 
He admitted his liability, and gave the note now sued 
on, in payment of the judgment, with the understand- 
ing that if the Legislature passed any law “killing 
old debts,” he was to have the same benefit as if the 
note had not been given by him: 

Held, That the satisfaction of the judgment against the 
officers, was a sufficient consideration to support the 
note, which is the foundation of this action, and that 
no Act passed by the Legislature would have relieved 
the defendant if no note had been given, and he is, 


therefore, liable. Fricks vs. Miller ........ccccececesccees 


10. When a suit was brought since the war in the 
Courts of this State, recognized by the Government 
of the United States, it was the defendant’s duty to 
appear and make his defense; and if he failed to do 
so, and permitted judgment to go against him upon a 
note, the consideration of which was illegal, he will 
not afterward be heard to deny the validity of the 






231 
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judgment, unless he can show that there was fraud, 
illegality or error of law in obtaining the judgment. 
If he wished to set ap the illegality of the considera- 
tion, he should have done so on the trial, prior to the 
judgment. Ibid. 


11, A cause was twice continued here because the record’ 
was incomplete. At the third term it was dismissed, 
because it was the third term of said cause and be- 
cause plaintiff in error showed no diligence in trying 
to get the record here. sid (By two Judges.) Wal- 
Ker va. Jackson.....0...seeeeees 

12. The order of the Court requiring the delivery of 
money in his hands on pain of imprisonment, was 
not an infringement by the constitutional inhibition 
against imprisonment for debt, but is in the nature of 
the performance of a duty, arising under the plead- 
ings in Chancery, which holds the party amenable to 
the power of the Chancellor until discharged. Rem- 
ley vs. De Wall... 


CONTEMPT. 


. When, after a trial on a possessory-warrant and 


judgment, the Court delivered the property to the 
successful party, on his giving the bond and security, 
as required by section 3959 of the Code, and the case 
was carried afterwards to the Superior Court by cer- 
tiorari, and the judgment reversed, but before the 
reversal, the party receiving the property has sold 
the same and cannot produce it, it is error in the 
Court to attach him for contempt, in failing to obey 
its order to redeliver the property. Johnson vs. Yeo- 
mans & Stickland 
. The award and order of the Court is not such a 
judgment or decree for money, as deprives the Chan- 
cellor of all further control or jurisdiction of the case 
and compels the complainant in the original bill to 
sue at law for the amount so awarded to him, but is 
such a settlement under the order of the Court, as 
retained, in the hands of the Chancellor, full and 
unquestioned authority, jurisdiction and power to en- 
force obedience to the mandates of the Court by 
attaching the party for contempt. Remley vs. De Wall 466 
. When attachment ni si for contempt was served per- 
sonally by a constable, and process was not attached 
to the original bill or copy served : 
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Held, That the service was sufficient to bring the party 
jnto Court, and is not such process as requires to be 
annexed to the bill or copy and served by a sheriff, 
deputy or coroner of the county. Ibid. 







4, When a party, in response to an attachment for con- 
tempt, appears before the Chancellor: 

Held, That he is not in a position to litigate on claims 
of credit or discuss the merits of the demand. The 
naked question of contempt has primarily to be dis- 
posed of and the order of the Court in the premises 
must be obeyed. Ibid. 


5, The order of the Court requiring the delivery of 
money in his hands on pain of imprisonment, was 
not an infringement by the constitutional inhibition 
against imprisonment for debt, but is in the nature of 
the performance of a duty, arising under the pleadings 
in Chancery, which holds the party amenable to the 
power of the Chancellor until discharged. Ibid. 


6. In the exercise of the power of the Chancellor in 
matters of contempt, this Court will be reluctant to 
interfere, except there be a flagrant abuse of it. The 
independence and integrity of the judicial office de- 
pends on the enforcement of the processes and powers 
of the Courts below, and the legitimate exercise of 
them will be sustained by this Court. bid. 


7. Where a rule nisi was served at the April Term, 
calling upon the sheriff to pay over money to plain- 
tiff in fi. fa., and no answer was filed at that term ; 
and at the October Term following, the sheriff agreed, 
in writing, upon the proceeding for attachment, if he 
did not pay that week, it should be had as prayed 
for, and the Court passed to the Adjourned Term, 
and the sheriff neither answered nor payed over the 
money, but moved a continuance on the ground of , 
absent counsel, it appearing he had other counsel who 
had represented him in the proceeding, and the absent 
counsel never appeared or was known before in the 
ease, and the Court overruled the motion and granted 
the rule absolute : 


Held, That the Judge was right. 
CONTINUANCE. 


1, This Court will not control the discretion of the 
Court below in granting or refusing a continuance, 







































Darley vs. Thomas... 
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unless there has been a manifest abuse of that disere- 
tion. Walker & Chapman vs. Mitchell & Co.....00.00 


2. Where a defendant made a motion to continue his 
case, on the ground of the absence of a witness who 
had been subpoenaed, but did not state what facts he 
expected to prove by the absent witness : 

Held, That there was no error in the refusal of the 
Court to grant the continuance. Rhodes vs. The 
Pee cnprpasvocqesanes d ccccccccoceesososoccceecs os ceccconccedie oe 


3. When one of the three attorney’s of a party is sick, 
and the other two are at another Court, this Court 
will not continue the cause for their absence. (R. 
See Report.) Peters and child vs. Peters et al 


4, Where, upon an indictment for assault with intent 
to murder, the prisoner moved for a continuance on 
the ground of public excitement and set out in his 
motion that prejudice existed against him by reason 
of the prosecutor being the editor of a newspaper, 
and keeping the case before the public: 

Held, That this showing was insufficient to take the 
case out of the general rules laid down by this Court 
governing applications for continuance on the ground 
of prejudice and excitement, and that the statutory 
questions prescribed for jurors protect prisoners from 
prejudice influencing their judgments upon the law 
and facts of the case intrusted to their consideration ; 
and this Court will. not control the discretion of 
Courts below refusing continuances on this ground. 
Mitchell vs. The State 

. On the trial of a claim case, it appeared that eight 
bales of cotton had been levied on as the property of 
H., the defendant in execution, to satisfy a judgment 
obtained against him in favor of the plaintiff therein, 
dated the 12th of May, 1866, which cotton was 

‘ claimed by A. Shaw & Son as their property, they 
having, as they alleged, purchased said cotton in pur- 
suance of an agreement between them that the claim- 
ants should furnish provisions and supplies to enable 
the defendant in fi. fa. to make a crop for the year 
1866. The claimants did not attempt to enforce any 
lien upon the cotton under the provisions of the Code, 
if, indeed, they could have done so in this case. The 
jury found the property subject, and a motion made 
for a new trial on several grounds, which was refused 


by the Court: 
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Held, That there was no error in the Court below in re- 
fusing to continue the case to enable the defendant to 
open the judgment on the statement of facts presen- 
ted by the record, there being no affidavit showing 
suc a statement of facts as would have authorized 
the judgment to have been opened. Shaw & Son vs. 


See Attachments. 
“ Practice in Supreme Court, 5, 9. 


CONTRACTS. 


1. A married woman whose husband has deserted her 
and resides in another State, separate from her, has 
the right to contract and be contracted with, and to 
sue and be sued, as a feme sole. McCay, J., dissent- 
ing. Clark & Grubb vs. Valentino 


2. When, after such desertion by the husband, the wife, 
prior to the adoption of the Code, contracted to pay a 
debt due by the husband, in consideration that the 
creditor would not proceed to attach his property in 
her hands, she is liable. And in case judgment is 
obtained against her on the contract, her separate pro- 
perty, acquired during the separation, or otherwise, is 
subject to its payment; provided, in case the separate 
estate is given to her by deed or will, that the donor 
has not imposed by the instrument any such restric- 
tions upon her power of alienation, as deny to her the 
right to sell or bind it for the payment of the hus- 
band’s debts. If she holds the property by deed or 
will, she holds it subject to such conditions or restric- 
tions as the donor may have imposed. McCay, J., 
dissenting. Ibid. 


3. When a party seeks to repudiate and rescind a con- 
tract for the sale of land on the ground of mistake or 
fraud : 

Held, That he must repudiate and rescind the entire 
contract, that he cannot treat the contract as a nullity 
so far only as to excuse himself for its non-perform- 
ance, and at the same time claim the legal right to re- 
tain the money paid him for the land under that con- 
tract ; that both parties are bound by the contract, or 
it is not binding on either of them. Lane vs. Lati- 
Grr cnngecesosccecgcntnssnceennssih ns tottnanaae apchiabs acaraace , 


4, The right of a party to elect to rescind and repudi- 
VoL.xL1—47, 
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ate a contract on the ground of mistake or fraud, ac- 
crues to him on the discovery of the mistake or fraud, 


and not before. J bid. 


5. Where parties are engaged in illegal transactiotig, 
whether malum prohibitum, or malum in se, the Courts 
of this State will not interpose to grant any relief. 
In such cases the rule is, for the Court to leave the 
0c where it finds them, no matter whether the il- 

egality of the contract appears from the plaintiff’s 
case, or is set up by way of defense. Bugg vs. Towner 


6. Where a deed to land was executed to the legal owner 
of a slave, in accordance with a contract between the 
slave and his master for his emancipation in this State, 
while such emancipation was prohibited by law, and 
the land was paid for with the money of the slave 
who was placed in possession thereof and permitted 
to remain there, for his own use and benefit, in viola- 
tion of law, till after the abolition of slavery, the 
Court will not entertain a suit by the former owner 
of the slave, to recover the land from the possession 
of his former slave. As the deed was void and the 
transaction in violation of the laws and the public 
pore of the State, the Court will help neither party, 

ut will leave them where it finds them. Ibid, 


7. In such case the defendant may set up the illegality 
of the transaction, to defeat the plaintiff’s recovery, 
and the Court will entertain the defense, not for the 
defendant’s sake, but upon grounds of. public policy, 
And it was error in the Court, in this case, to refuse 
to permit the defendant to introduce evidence to es- 
tablish the illegality of the transaction, and the will- 
ful participation of the plaintiff in it, with intent to 
violate the public policy of the State. . Ibid. 


8. A note given since the war to the Mayor and Coun- 
cil of Savannah, for tax assessed by the city anthori- 
ties during the existence of the Confederate Govern- 
ment, but not collected, is void for want of considera- 
tion. O’ Bryne vs. Mayor and Aldermen of Savannah 331 


9. A note given for such tax and for ground rent due 
the city, by contract made prior to the war, is void as 
to the tax, but good as to the rent. The considera- 
tion is clearly severable, as the record shows precisely 
how much of it was for tax and how much for rent. 


Ibid, 
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CORPORATIONS. 


1, It is only in a strong case, and when the majority 
are clearly violating the chartered rights of the mi- 
nority, and putting their interests in imminent dan- 
ger, that a Court of Equity will, at the instance of a 
minority of the stockholders in a corporation, inter- 
fere with the management of its affairs, and appoint a 
Receiver, and in such a case a bill with mere general 
charges of fraud, illegality or mismanagement is de- 
murrable. Such facts must be stated, as will, if true, 
clearly show illegal action by the majority, so as to 
endanger the interests of the minority, and make the 
interference of a Court necessary for the protection of 







their rights. Hand vs, Deater et Al..eccccccreeceeseeeee 454 


2. The Southern Express Company, as a corporation, is 
liable for the acts of its officers and agents, when 
acting in the sphere of their appropriate duties, and 
an agent of said company who arrested the plaintiff, 
who was suspected with having stolen money from 
the company, for the purpose of recovering the money 
so stolen for the benefit of the company, was acting 
within the sphere of his appropriate duty as the agent 
of said company, and the arrest of the plaintiff by 
such agent under the circumstances set forth in the 
record, was not such a willful trespass on the part of 
the agent as will exonerate the company from liability 
for the conduct of their agent in making the arrest ; 
the more expecially as the company, after the arrest 
and discharge of the plaintiff, recognized the authority 
of their agent to make the arrest, by endeavoring to 
procure a release from the plaintiff for the damages 
sustained by him in consequence of such arrest and 
imprisonment. (By two Judges.) Green vs. So. Ex. 


Company «...++0+00 ORE eR eh shbeetbaeessll ee TS - 515 


3. Whilst it is the duty of the Court to hold the defend- 
ant to a strict performance of the obligation and lia- 
bilities imposed by law, it is also the duty of the 
Court to protect the company from being wrongfully 
plundered under the form and color of law; and 
wherever it is apparent to this Court that juries, 
either from passion or prejudice against incorporate 
companies, have rendered verdicts which are grossly 
excessive, it will not hesitate to set them aside and 
grant a new trial. The legal and equitable rights of 

incorporate companies are to be measured by the same 
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standard in the rendition of the verdicts of juries as 
those of natural persons. Jbid. — 


. A foreign corporation doing business in this State, is 
subject to the jurisdiction of the Courts of this State, 
if it can be served with process; and, as, by our law, 
any corporation may be served with the process of a 
Court having jurisdiction of the suit, by serving “any 
officer or agent of such corporation,” so any foreign 
corporation having an officer or agent here, may be 
served by serving its officer or agent. City Fire Ins, 
Co. of Hartford vs. Carrugi 


COSTS. 


Inasmuch as the Code does not especially provide who 
shall pay the costs on the trial of such cases (for 
abating a nuisance) when the verdict is for the de- 
fendant, yet, as the jury have found that the com- 
plaint of the parties was not well founded in point of 
fact, by returning a verdict for the defendant with 
costs of suit, it is but just and right, that the parties 
who originated and instituted the proceeding should 
pay the cost of it. Wilkerson et al vs. Officers of the 


See Garnishment, 1. 


COUNTY. 


Under the laws of this State an action does not lie 
against the county for damages caused by neglect of 
the proper authorities to repair a bridge, it not ap- 
pearing that it was a toll-bridge, or such an one as 
was built by a contractor, and that there was a failure 
to take the proper bond of indemnity required by sec- 
tions 710 and 711 of the Code. Judgment affirmed. 
WARNER, J., dissenting. Scales vs. The Ordinary of 
Muscogee County 225 


CREDIBILITY OF WITNESSES. 
See Witness, 3. 


CRIMINAL LAW. 


1. The 4293d section of the Code declares, that “ an as- 
sault with intent to murder, by using any weapon 
likely to produce death, shall be punished,” ete. The 
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allegation is, that the defendant beat and wounded 
the said Emanuel Mann with a pistol, the same being 
a weapon likely to produce death : 


Held, That the indictment was sufficient, in law, to au- 


thorize the Court to render judgment thereon; that 
the legal presumption is, after verdict, that the jury 
were satisfied, from the evidence, that the pistol was 
of sufficient size to have produced death by beating 
another with it, as is alleged in the indictment. Prior 
0. Phe State of Gear gidh.vvecccrciccercccceraceeenes sas odeohe 


2. If a man ask a female, in her presence, without pro- 


vocation, “to go to bed with him,” intending thereby 
to propose illegal sexual intercourse, he is guilty of 
using obscene and vulgar language in the presence of 
a female, under section 4306 of the Revised Code of 
Georgia. Dillard vs. The State.........cesccerecscseees , 


3. Section 4318 of the Revised Code, providing, that 


“arson in the day time shall be punished by a shorter 
period of imprisonment and labor than arson commit- 
ted in the night” is directory only to the Judge in the 
exercise of his discretion as to the number of years for 
which he shall sentence one convicted of arson, and 
it is not necessary in the indictment to charge that the 
offense was committed in the day or in the night. 
Brightwell ve. The State, ..2-...cccecccccccescccsencoeseseace 


. When a party has been arraigned upon a good bill of 


indictment, and the jury empanneled and charged 
with the case, and the Solicitor General altered the in- 
dictment in the presence of the foreman and some of 
the grand jury: 


Held, That a motion for verdict of acquittal ought not 


to have been granted by the Court, although the act 
of the Solicitor General was unauthorized and im- 
proper in the premises. Hill vs. The State........ ..+. 


5. Under the Code of this State, all exceptions to the 


indictment for form, or for matters that may arise by 
special demurrer, or by plea in abatement or in bar, 
must be made in writing preliminary to the trial, and 
if not made at the proper time, are to be held as 
waived in contemplation of law. Ibid. 


6. When the Judge below caused the witnesses to have 


their testimony read over to them, to be corrected, if 
necessary, in presence of the jury, or where the Judge 
himself suggested corrections of what had been sworn: 






155 
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482 
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Held, That this practice is not error, and that it is the 
right and privilege of the Judge below to direct the 
progress of the trial, and see that the evidence is cor- 
rectly taken down. Ibid. 


7. When a dissolution is approaching, and the dying 
man has lost hope of life, and his mind feels the full 
consciousness of his condition, the solemnity of the 
scene give to his statements the sanctity of truth, and 
such dying declarations, when made, should be admit- 
ted in evidence and considered by the jury, under the 
charge of the Court upon the law applicable to them. 
Ibid. 

. Leading questions, under section 3809 of the Code, 
are within the discretion of the Judge, for the pur- 
poses of justice, and when the presiding officer of the 
Court permits them to be propounded, this Court will 
not interfere to limit or restrict the Judge in the ex- 
ercise of his legal discretion. Ibid. 


. If a woman cohabit with a man, under his promise 
to marry her legally, but finding that he does not take 
legal steps to do so, quits him, and again cohabits 
with him, she is not his wife, and is a competent wit- 
ness on his trial for crime. (R.) bid. 


10. When the jury, after retiring to their room, reques- 
ted the Judge to recharge them, upon some point of 
law in the case, and the Judge summoned them into 
Court, and in the presence of the counsel and accused 
complied with their request : 

Held, That such act was not error, but was proper in 
the discharge of his official duty. bid. 


11. When the Court, in a case of homicide, charged the 
jury that, when a killing had been committed, the law 
presumed malice, and it was ineumbent upon the de- 
fendant to show there was no malice : 


Held, That this charge was a well settled rule of law. 
Ibid. 


12. When the defendant’s counsel requested the Court 
to charge all the grades of homicide, and the facts 
showed that the case did not rest for the defense upon 
all the matters of law governing homicide: 

Held, That it was not error in the Court to refuse the 
charge as requested. It is only in cases where the 
facts require such charge that it should be given. 
Ibid. 
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13. When the omission to give a charge by the Court is 
supplied by the Judge giving a more favorable charge 
than the law of the case authorized : 

Held, That this omission was not error. Ibid. 


14, When the facts of the case show that the prisoner 
shot at the deceased and killed him, although no mo- 
tive of anger or provocation is proven, the law will 
imply malice from such wanton and reckless trifling 
with human life, and when the evidence sustains the 
verdict of the jury, this Court will not set aside their 
finding. J bid. 

15..An indictment for obstructing legal process is not 
one of the cases which, under section 4609 of the Re- 
vised Code, may be settled between the prosecutor and 
the defendant, nor is it within the power of the Solic- 
itor General, after the supposed settlement of such a 
case, to enter a nolle prosequi of it by handing a paper 
to that effect to the Clerk ; nolle prosequi, as it must 
go upon the minutes of the Court, must be made in 
the presence and with the knowledge of the Judge; 
and in cases not authorized by law to be settled between 
the parties, must be by consent of the ‘Court. Stat- 
ham ve. The State. cciivecsissesdigeccsicevcenbebcccescettovnces 


16. The propriety of appointing a Solicitor General pro 
tem., in consequence of the interest of the Solicitor 
General in the case, is largely in the discretion of the 
Court, and this Court will not interfere unless that 
discretion is abused ; and the Court may appoint as 
Solicitor General pro tem., a practicing lawyer of the 
Circuit who does not reside therein. Jbid, 


17. It is in the discretion of the Court to permit lead- 
ing questions to be put to a witness who shows a re- 
luctance to answer the questions of the party who 
ealls him. Ibid. 


18. When a Judge, in his charge to the jury in an in- 
dictment for obstructing legal process, told the jury 
that, if the defendant acted against or resisted the 
sheriff, either by physical force or by argument, he 
was guilty, and the proof clearly showed that he did 
resist by physical force : 

Held, That though the charge was erroneous in stating 
that the resistance might be by argument, yet, as the 
verdict was clearly right under the proof, a new trial 
will not be granted. bid. 
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19. Where, upon an indictment for assault with intent 
to murder, the prisoner moved for a continuance on 
the ground of public excitement and set out in his 
motion that prejudice existed against him by reason of 
the prosecutor being the editor of a newspaper, and 
keeping the case before the public: 

Held, That this showing was insufficient to take the case 
out of the general rules laid down by this Court goy- 
erning applications for continuance on the ground of 
prejudice and excitement, and that the statutory ques- 
tions prescribed for jurors protect prisoners from pre- 
judice influencing their judgments upon the law and 
facts of the case entrusted to their consideration ; and 
this Court will not control the discretion of Courts 
below refusing continuances on this ground. Jfitchell 
vs. The State.........0++ Bik usbicttcossticbvls webdds ieavebes 527 


20. When the Judge asked the counsel for the prisoner 
if they would consent to the jury dispersing during 
the progress of the trial, which was given twice and 
the jury dispersed, and the third time it was asked, 
prisoner, by his counsel, objected, and the jury was 
held together, and there is no averment of any im- 
proper act or interference with the jury: 

Field, That there is no error in law committed entitling 
the party to a ‘new trial. But such inquiry by the 
Court is improper ; juries, after being charged with the 
eonsideration of the case, ought not to disperse and 
intermingle with the crowd; such opportunity en- 
dangers the purity of verdicts, and when allowed 
ought not to be by the request of the prisoner’s con- 
sent in the presence of the jury, thus putting his as- 
sent on the principle of moral duress, where his re- 
fusal might prejudice the jury against. him. J bid. 


21. When a newspaper publication was presented as the 
justification of an assault and battery, and the Judge 
refused, by his charge, to give such publication the 
effect of opprobrious words spoken in the presence of 
the party, or of holding the saying, “I put the pub- 
lication in the paper as a man, and am responsible for 
it,” as in effect within the provision of the Code: 

Held, That the Judge was correct in his view of the 
law, and that the statute only embraces such cases 
where the opprobrious words are uttered in the pres- 
ence of the party which, in their nature, are supposed 
to arouse the passions, and justify, under certain cir- 
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cumstances to be adjudged by the jury, instant and 
appropriate resentment, not disproportioned to the 
provocation. Ibid. 


92. Where a party, meeting another, is himself the as- 
sailant, demanding explanations and apologies, or 
using offensive language calculated to provoke a diffi- 
culty, and the party thus assailed stepped back, put- 
ting his hand in his pocket, and the Judge charged 
the jury, “ M. would have been justified only when 
H. endeavored to draw, a weapon, or make pretence 
of drawing one out, if he struck before any effort or 
show of drawing a weapon had taken place, and 
struck because he put his hand in his pocket, he is 
guilty of assault and battery :” 


Held, That such charge was a correct presentation of 
the law; and that where a man goes to another to as- 
sail him or demand explanations or apologies, or, in 
anger, using offensive words, and the party so assailed, 
without proof of some previous threats, steps away, 
putting his hand in his pocket, it is an unauthorized 
presumption of law and fact that he has a concealed 
weapon, which he is about to draw or use, and that 
men must act on something more substantial in appear- 
ance than this; there must be some definite act, some 
apparent preparation to draw, and that he has, in fact, 
a weapon to justify or paliate the commission of vio- 
lence in the premises, and the pretence of reasonable 
fears or right of self-defense from acts like this, is an 
unwarranted pretext, the allowance of which, by 
Courts, would be to trifle with human life. J bid. 


23. Indictments for adultery, etc., under section 4460 
of the Revised Code, cannot be found jointly against 
the man and the woman charged. And an indictment 
against both will be quashed on demurrer before trial. 
Foster vs. The State........ UE IEC IL bs lade 


24. Under the Constitution of 1868, and by the laws 
therein adopted, the Superior Court has jurisdiction 
to hear and try criminal cases not involving life, or 
imprisonment in the penitentiary. Bell vs. The State. 


25. In an indictment for larceny from the person, where 
the property stolen was described as “ twelve five dol- 
lars and one ten dollars notes, to-wit: United States 
promissory or bank notes of the value of seventy dol- 
Jars,” ete. : 
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Held, That, after verdict, it is too late to object to 
the description as insufficient, and as in the alterna- 


tive. bid. 
CROSS ACTION. See Set-off. 
CRUEL TREATMENT. 





Kicking’s one’s wife, wounding and bruising her eye, 
head and face, is sufficient cruel treatment to justify a 
divorce, and a condonation will not prevent it, if that 
condonation was upon a condition which has been bro- 
ken by the husband. (R.) Ozmore vs. Ozmore...... 46 





CUMULATIVE EVIDENCE. See New Trial, 30, 
CUSTOM. 


The custom of any business or trade is binding when it 
is of such universal practice as to justify the conclu- 
sion that it became, by implication, a part of the con- 


tract. Mott vs. Hall, Moses & Co.....s.ccssseceeesesees 117 



























DAMAGES. 


1. As a general rule, remote or consequential damages 
are not allowed whenever they cannot be traced sole- 
ly to the breach of the contract, or unless they are ca- 
pable of exact computation, such as the profits which 
are the immediate fruit of the contract, and are inde- \ 
pendent of any collateral enterprise, entered into in 
contemplation of the contract; but any necessary ex- 
pense which one of the contracting parties incurs in com- 
plying with the contract, may be recovered as damages. 

Bryan vs. South-Western R. R. Co....+00.000 sovecesone . a 


2. A motion was made for a new trial, on the ground that 
there was no evidence to support the verdict, and it 
appearing from the evidence contained in the record 
that there was sufficient evidence to support it, and no 
error in the charge of the Court to the jury: 

Held, That this Court, in accordance with its repeated 
rulings, will not interfere with the discretion of the 
Court below in refusing to grant a new trial, and that 
ten per cent, damages be awarded, as provided by the 
4221st section of the Code. Holmes vs. Booher, Fee 

& CD, -.c00008 ddeuess eeidsvovcasooss ebiddedonstsseccsbonsscdsiobeed . 125 
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3, If a widow die pending a suit by her for the homi- 
cide of her husband, the right of action for such hom- 
jcide survives to the children, and in such last suit 
the measure of damages is the injury to the children, 
to be measured, as in the case of the widow, by a rea- 
sonable support for them, according to the condition 
in life, etc., of the father, and according to the expec- 
tation of his life as found by the mortuary tables. 
Davis vs. South- Western R. R. Co........ eerinas sisbcoe £93 


4, There was no error in the Court below in granting the 
new trial, on the ground that the verdict for $10,000 
was grossly excessive, under the evidence as disclosed 
by the record ; the jury were not authorized to find a 
verdict for vindictive damages, and it wasthe duty of 
the Court to have set it aside, as it was contrary to the 
principles of justice and equity. Whilst itis the duty 
of the Court to hold the defendant to a strict perform- 
ance of the obligation and liabilities imposed by law, 
it is also the duty of the Court to protect the compa- 
ny from being wrongfully plundered under the form 
and color of law; and wherever it is apparent to this 
Court that juries, either from passion or prejudice 
against incorporated companies, have rendered ver- 
dicts which are grossly excessive, it will not hesitate 
to set them aside and grant a new trial. The legal 
and equitable rights of incorporate companies are to 
be measured by the same standard in the rendition of 
the verdicts of juries as those of natural persons. By 


two Judges, Green vs. The So. Express Co.......+. - 515 
As to Excessive Damages, see New Trial, 2. 




























DEBT. See Imprisonment for Debt. 
DE FACTO GOVERNMENT. 


1, A de facto government which is able to maintain its su- 
premacy by its armies may exercise this power, and 
those who are subject to its control are bound to obe- 
dience. But if it accesses a tax and is overthrown be- 
fore it is collected, the rightful sovereign will not en- 
enforce such assessment against the subjects of the gov- 
ernment de jure. O’ Bryne vs. M. & A. of Savannah, 331 

2. In such case those who have paid the tax to the de 

facto government while it was supreme have no means 

of recovering it back ; and those who did not pay till 

its overthrow, are under no obligation to pay. bid. 
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3. A note given since the war to the Mayor and Coun- 
cil of Savannah, for tax assessed by the city authori- 
ties during the existence of the Confederate Govern- 
ment but not collected, is void for want of considera- 
tion. Ibid. 


DEFAULT. 


If a defendant has filed no plea he is in default, and 
cannot introduce evidence ; but this, under the long 
established practice in Georgia, does not entitle the 
plaintiffs to a judgment till they have made out their 
case by proof, and the defendant without a plea, has 
the right to object to the rendition of a judgment 
against him, which upon the plaintiff’s own showing 
is illegal. Durden vs. Carhart & Bro 


See Constitutional Law, 10. 
“ Equity, 4. 


DEMURRER. 


1. The declaration in this case sets forth a cause of 
action, and the demurrer was properly overruled, 
Ozmore vs. Ozmore 

2. When a general demurrer is filed to a bill, the Court 
must decide upon the case made by the bill without 
reference to the answer. (R.) Tommey & Stewart vs. 
FTI, cksicsines ccs niiscsédsciee-casces casecdnteeyscenseneeht coves 260 


DILIGENCE. 
See Innkeepers. 
** Practice in Supreme Court, 3, 4, 10, 12, 16. 


_  DIMINUTION OF THE RECORD. 
See Practice of Supreme Court, 17. 


DISCRETION OF JUDGE. 


In the exercise of the power of the Chancellor in matters 
of contempt, this Court will be reluctant to interfere, 
except there be a flagrant abuse of it. The indepen- 
dence and integrity of the judicial office depends on 
the enforcement of the processes and powers of the 
Courts below, and the legitimate exercise of them will 
be sustained by this Court. Remley vs. De Wall 466 


See New Trial, 2, 6, 7, 11, 12. 
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DISPERSION OF JURY. 
See Criminal Law, 20. 








DIVORCE. 


1. Kicking one’s wife, wounding and bruising her eye, 
head and face, is sufficient cruel treatment to justify a 
divorce, and a condonation will not prevent it, if that 
condonation was upon a condition which has been 
broken by the husband. (R.) Ozmore vs. Ozmore... 46 


9, An action for divorce was brought by the husband 
against his wife, alleging as a ground for divorce, the 
willful and continued desertion of the wife for the 
term of three years: 

Held, That the husband was a competent witness on 

the trial thereof, under the provisions of the 3798th 

section of the Code; but he could not testify as to 

any facts derived by him from the confidential rela- 

tion of husband and wife. Castello vs. Castello........ 613 
























DORMANT JUDGMENTS. 


A judgment on which an execution issued within seven 
years from its date, is not dormant if there be a proper 
entry upon the fi. fa. within seven years from its date, 
even though the entry on the fi. fa. be more than 
seven years after the date of the judgment. Tanner 
BOs FIIIOTER. b 5. oc nncersedencesncgsscsoposconsatedipsqens 133 


See Equity, 2. 










DOWER. 


Where H. died intestate, leaving a widow as his sole 
heir-at-law, who elected to take her dower in the 
lands of her deceased husband, and afterwards ap- 
plied for a homestead out of the other lands of her 
deceased husband: 

Held, That, after electing to take her dower, she was 

not entitled to a homestead out of the other lands of 

which her husband died seized and possessed. Hick- 

900 VE, BryAn.....cccccccccssscceccccscccccerasesocercoscores 620 












DRAFT. See Notice. 





DRUNKENNESS. See Insurance, 4. 
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DYING DECLARATIONS. 
See Criminal Law, 7. 


EJECTMENT. 





1. When a party seeks to introduce the copy of a grant 
in evidence, he must make oath that the original is 
not in his power or possession, and that he does not 
know where it is, in order to lay the foundation for the 
introduction of such copy in evidence to the jury, 
(By two Judges.) Cameron et al. vs. Keney et al..... 40 


2. In an action of ejectment by the heirs-at-law, proof 
that the ancestor died seized and possessed of the 
op in dispute, and that they were afterwards, 
y the judgment of the proper Court, assigned as d 
dower to the widow, and that she went into posses- 
sion, and is now dead, makes such prima facie case as 
entitles the plaintiffs to recover, unless the defendant 
show title in himself. Brown vs. Colson et al.......... - 42 


3. After a careful examination of the record, we find no 
evidence to sustain any finding for mesne profits, and 
we therefore reverse the judgment of the Court below, 
unless the plaintiffs will write off the amount found 
for mesne profits. If they do this, the judgment will 
stand affirmed for the premises in dispute. Ibid. 

4, The fraudulent alteration of a deed by the grantee 
which voids it, may, in an action of ejectment, be 
shown at law without going into a Court of Equity. 
Riwes 08. Thornton..icccrresrcccccescrscercose cvodace vdbetied 68 


5. When the deed is drawn from the defendant by 
notice, and the plaintiff introduces it in evidence, he 
may show that it has been fraudulently altered by the 
defendant, the grantee, when he seeks to recover on a 
breach of a condition subsequent. The deed in such 
case is a necessary link in his title, and the plaintiff 
may show that it has been altered by the defendant, 


Ibid. 
ELECTION. 
See Wills, 1. 
‘¢ Homestead, 7. 
EQUITY. 


1. Where P. had advanced money,.to B. and C., one of 
whom was P.’s son, to buy a tract of land, with the 
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understanding that the title was to be taken in P.’s 
name, and B. and C. bought the land, and had the 
title made to P., but having diverted a part of the 
money to other purposes, they engaged to give the 
vendor their note with security for the part left un- 
paid, and subsequently, after the deed to P. was duly 
recorded, they procured G., by false pretences, to be- 
come their surety on said note, telling him the land 
was bound for the debt: 
Held, That these facts did not furnish evidence to jus- 
) tify the inference that P. was engaged in the fraud, 
so as to authorize a judgment in favor of the com- 
plaint, allowing the land to be sold for the payment 
of the note. Gay vs. Peacock et dl......ccsccccseeceeees 84 


2, When the plaintiff in a judgment has taken the 
benefit of the homestead and exemption law, and 
thereby exempted all his property from the payment 
of his own debts, a defendant in a judgment in his 

) favor, who has a judgment against him and another, 
which was dormant when the bill was filed, and has 
since been revived, has an equity springing out of 
the facts of the case, which entitles him to apply to 
the Court of Equity to have the judgment in favor 
of the person taking the benefit of the homestead 
and exemption enjoined until the two judgments are 
set off against each other; and it was error in the 
Court below to dismiss the bill on demurrer for want 
of equity. Tommey & Stewart vs, Ellis .. ......0.000 260 


3. As a general rule, a Court of Equity will not inter- 
fere to set aside a settlement of a fraudulent trans- 
action of one of the parties, when the party defrau- 
ded had full knowledge of all the facts at the time 
of the settlement, and the parties making it occupied 
the same relative position to each other as to capac- 
ity and condition; yet, when it appears that there 
was great inequality, arising from old age, mental 
incapacity, undue influence, and the relative condi- 
tion of the contracting parties, a Court of Equity 
will interfere to grant relief, and the allegations in 
complainant’s bill make such a case as entitles her to 
have the alleged settlement set aside, and the de- 
murrer to the bill was properly overruled. Morris 
gg COP MPETTT Cow iy Serpe eE EMS td SRB PT Spe, > 271 


4, Where an administrator was sued in a county differ- 
ent from that in which he resided, and he acknowl- 
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edged service of the writ and filed no plea of any , 
kind, although the suit was up on an open account 
over twenty years old, and judgment was taken by 
default, as on personal service, without proof : 

Held, That whatever may be the effect of such a judg- 
ment, as against the administrator personally, it 
does not bind the third persons or the estate sought 
to be charged. And the surety on the administra- 
tor’s bond has such an interest in setting the same 
aside that he may file a bill to enjoin its proceeding 
against the effects of the estate, and for the purpose 
of having it declared void as against said estate, and 
as against himself as the surety for the faithful ad- 
ministration of the same. Washington vs. Barnes... 307 


5. Where A approached B to purchase a lot of mules 
upon credit, and B refused so to sell, and thereupon 
A proposed to trade to B certain bags of cotton then 
on A’s plantation, which B declined, as he knew 
nothing of the cotton trade, but offered to let A have 
the mules if he would deliver the cotton at the ware- 
house of C, at Macon, to be sold for B’s benefit, in 
payment for the mules, and both the parties went to 
the warehouse-man and stated the contract, and he 
undertook to be the agent of both parties, to receive 
and sell the cotton, and pay to B the price agreed 
on for the mules, out of the proceeds, and the mules 
were consequently delivered, and A, going home, 
commenced hauling the cotton to the depot, instruc- 
ting the agent to send it to C, under the contract, 
and after the cotton was delivered, but before it was 
shipped, A suddenly died: 

Held, That, under the facts, B had acquired such an 
interest in the cotton, that to the extent of the price 
of the mules, it was not assets of A’s.estate for dis- 
tribution, and a Court of Equity, in a bill filed for 
direction, will direct so much of the proceeds of the 
cotton as equals the price of the mules to be paid to 
B, and this even as against persons who claim that 
A is indebted to them, as a trustee, and consequent- 
ly, upon a debt of the highest dignity under the stat- 
ute of distributions. Howes vs. Whipple et al. ....... 322 


6. As the complainants derive their title to the lots 
from the same common source, that the bill is not 
multifarious. Dart et al., vs. Orme et dl......ceeeeeeee 376 


7. A Court of Equity will entertain jurisdiction when 
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the remedy in the Common Law Courts is not as 
complete or effectual as it would be in a Court of 
Equity ; and, according to the allegations in the com- 
plainant’s bill, the Court had jurisdiction to remove 
the cloud cast over the complainants’ title by decree- 
ing that the alleged fraudulent grants should be de- 
livered up and cancelled, as well as to prevent a mul- 
tiplicity of suits growing out of titles to lots held 
under them in the city of Brunswick. J bid. 


g, In a controversy between individual persons, a grant 
from the State may be impeached ol the Courts 
for fraud, and when the same is void upon its face, 
or issued without authotity of law, or against a pro- 
hibition in a statute, or for property to which the 
State has no title without making the State a party 
to the suit, the general demurrer to the complain- 
ants’ bill, for want of equity, was properly overruled 
by the Court below. bid. 

9, It is only in a strong case, and when the majority 
are clearly violating the chartered rights of the mi- 
nority, and putting their interests in imminent dan- 
ger, that a Court of Equity will, at the instance of 
a minority of the stockholders in a corporation, inter- 
fere with the management of its affairs, and appoint 
a Receiver. Hand et al., vs. Dexter et al 


10. While, as a general rule, a party in possession of 
land will not be protected against the payment of 
the purchase-money, yet, if the plea set up the fact 
that the possession did not accrue from the purchase, 
but that defendant was in possession, and that by 
fraud the note sued on was procured from him under 
misrepresentation of the party obtaining it, that he 
had good title, when he had not, such plea makes an 
issue of fraud which ought to be submitted to the 
jury. Watson vs. Kemp 


11. The complainants allege that the counsel for the de- 
fendants told the counsel for the plaintiffs that they 
had a copy of the plat and grant to the lot of land in 
dispute, and that it would not be necessary for the 
plaintiffs to obtain one, as the counsel for the defend- 
ants would furnish it on trial; that relying upon this 
statement of the defendants’ counsel, the plaintiffs did 
not procure a copy of the grant; that upon the trial 
the counsel for the defendants, in pursuance of said 
agreement, did furnish what purported to be a copy 


Vou. xi1.- 48, 
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of said original plat and grant, issued from the Secre. 
tary of State’s office, remarking at the time, “ here ig 
a copy plat and grant—we make no point upon that;” 
the counsel for the plaintiffs believing, as was stated 
by the counsel for the defendants, that it was a copy of 
the original plat and grant to the lot of land in dis- 
pute, did not critically examine it, and it was offered 
in evidence. The defendants demurred to the bill 
for want of equity, which was sustained by the Court 
below, and the bill dismissed : 

Held, That the allegations in complainants’ bill make 
such a case as entitles the complainants to relief on the 
ground of mistake, surprise and misplaced confidence 
in the statements’ of the defendants’ counsel in relation 
to the copy plat and grant, whether intentional or oth- 
erwise; the more especially as the judgment of this 
Court reversing the judgment of the Court below (at 
a former term,) was placed on the sole ground that the 
copy grant was to lot number one hundred and seven, 
as set forth in the record then before it, but which is 
now shown to have been a mistake, and the lot in dis- 
pute, number one hundred and twenty-seven, was, in 
fact, granted to Scott, under whom the plaintiffs claim- 
ed, and not number one hundred and seven. Webb 
bh; ees Pitta OB bee ciddec scsi isieecscce cttedal ; 


12. Where a bill is filed by a ward, through her pro- 
chien ami, against her guardian, and it appears from 
the facts of the bill that the matter of complaint is 
against the guardian for disposing of her property un- 
lawfully : 

Held, That a Court of Equity has jurisdiction of the sub- 
ject matter, and such ward may institute suit against 
her guardian by her next friend for the assertion and 
vindication of her rights in the premises. Johnson 
96, DANE Cb Al. 200 .ccccccrocccccoccecsecssooee gcnceccedgicvash <i 


13. Where A, holding an execution against B, caused 
his lands to be levied upon, and before the sale, it was 
agreed between them that B. should sell to A the 
lands in satisfaction of the judgment, whieh was short- 
ly afterwards done, B making a deed, and A satisfy- 
ing the judgment, and it subsequently appeared that, 
after the contract was made, but beforeit was consum- 
ated by writing and signature, C had purchased from 
B the timber upon a large portion of the land, with 
full notice of the agreement between A and B, and 
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had taken a deed from B ante-dated, so as to go be- 
hind A’s judgment against B, with intent to defraud 
A,and permitted A, without notice, to go and perfect 
his agreement with B, in ignorance of the sale of the 
timber : 

Held, That this was a fraud upon A, and a bill to can- 
cel the deed conveying the timber to C, and to enjoin 
him from cutting the timber is not demurrable for 
want of equity. aines vs. Dunning et. al......+...006 


14: When a bill was filed by an administrator to mar- 
shal the assets of an insolvent estate, alleging that 
there were conflicting rights as to the distribution of 
the assets in his hands, and that the affairs of the es- 
tate were so complicated that he could not safely ad- 
minister the same without the direction of the Court, 
and upon hearing the bill read, the Court, on its own 
motion, dismissed the same, for want of equity, and 
because the bill was multifarious : 

Held, That the allegations contained in the complain- 
ant’s bill made such acase as would authorize a Court 
of Equity to entertain it for the purpose of marshaling 
the assets of the estate and directing the administra- 
tor, as to the distribution thereof; that the remedies 


given by law for the protection of the administrator 
were not as adequate and complete, according to the 
statement of facts set forth in the record, as in a Court 
of Equity, and that it was error in the Court below to 
dismiss the complainant’s bill. Irvin, adm’r. vs. Cred- 
itors of Bond 


EQUITY JURISDICTION. See Equity, 12. 


EQUITY PLEADING. 


. When the majority of the members file against the 
minority a bill with mere general charges of fraud, 
illegality or mismanagement it is demurrable. Such 
facts must be stated, as will, if true, clearly show 
illegal action by the majority so as to endanger the 
interests of the minority, and make the interference 
of Court necessary for the protection of their rights. 
Hand et al., vs. Deter et dl...c..s00 sooo seeneraent me beane , 


2. Where complainants claim by the same right, charge 
acommon wrong and pray a common redress, the 
bill is not multifarious, J bid. 
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3. The non-joinder of some who should be parties is not 
round for general demurrer to a bill, for that may 
+ cured by amendment. J bid. 


EQUITY PRACTICE. 


1, When a general demurrer is filed to a bill, the Court 
must decide upon the case made by the bill without 
reference to the answer. (R.) Zommey & Stewart vs, 


2. The refusal of an injunction does not estop the party 
from asking for another in the same case. (R.) Glass 
et al., vs. Clark et al 


(3) See Administrators, etc., 4. 
ESTOPPEL. 


1. If the landlord has appeared in the Court of Ordi- 
nary and controverted the tenant’s right to the ex- 
emption till the rent is paid, and the case has gone 
to the Superior Court by appeal, and a verdict and 
judgment has been rendered in favor of the tenant, 
allowing the exemption, the landlord having made 


himself a party to the litigation, and having taken 
no steps to set aside the judgment, is bound by it, 
and cannot be heard again to litigate the matter in 
dispute, or to deny a tenant’s right in a rule against 
the sheriff, for the money for which the property was 
sold, for the benefit of party entitled to it. Davis vs. 
Meyers 

Terry vs. Myers et al 

2. Where the owner of an iron furnace upon a stream 
claims that the owner of a mill above his works had 
bound himself by verbal contract,-that he would 
never stop the usual and constant flow of the water 
in the channel of the stream, and the owner of the 
furnace, after the death of the owner of the mill, 
stood by and saw the mill sold by the administrator 
of the deceased, to an innocent purchaser, and gave 
no notice of the verbal agreement between himself 
and the deceased, he is estopped from setting up the 
verbal agreement against the purchaser who invested 
his money without notice of it. And the parties 
stand upon their respective rights under the general 
law governing riparian proprietors in the use of the 
water in the stream. Pool and Lufburrow vs. Lewis. 162 
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3. The schedule filed by the applicant for homestead 
and exemption, should describe the personal property 
with reasonable certainty. But if the creditor failed 
to appear and object, on the ground that the sched- 
ule was insufficient, and it gives a general descrip- 
tion of the property, and no fraud or unfairness is 
alleged or shown, the creditor will not be permitted 
to attack the judgment of the Ordinary setting it 
apart, collaterally, in a claim case, on the ground 
that the schedule was not sufficiently descriptive. 
Bastiat oe. Béraselll. ....0ssiciveccscdocisibicsssvesddssstedescvcsbe 196 


EVIDENCE. 


1. When a party seeks to introduce the copy of a grant 
in evidence, he must make oath that the original is 
not in his power or possession, and that he does not 

know where it is, in order to lay the foundation for 

the introduction of such copy in evidence to the 


Bite Secs ccsde rosbee weocsbddbeckics sSies! lactbbedsecdbabe 40 


2. In an action of ejectment by the heirs-at-law, proof 
that the ancestor died seized and possessed of the 
remises in dispute, and that they were afterwards, ’ 
by the judgment of the proper Court, assigned as 
dower to the widow, and that she went into posses- 
sion, and is now dead, makes such prima. facie case 
as entitles the plaintiffs to recover unless the defend- 
ant show title in himself. Brown vs. Colson etal... 42 


3. The fraudulent alteration of a deed by the grantee 
which voids it, may, in an action of ejectment, be 
shown at law without going into a Court of Equity. 
Haves. ve. Thompson ....9. 00.00cscececessses cpvess encase soebed 68 


4, When the deed is drawn from the defendant by 
notice, and the plaintiff introduces it in evidence, he 
may show that it has been fraudulently altered by 
the defendant, the grantee, when he seeks to recover 
on a breach of a condition subsequent. The deed in 
such case is a necessary link -in his title, and the 
plaintiff may show that it has been altered by the 
defendant. Ibid. 


5. When testimony is offered, which, taken in connec- 
tion with the evidence before the jury, tends to illus- 
trate the issue, or to aid in arriving at the truth, it 
should not be rejected, though it may appear to be 
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irrelevant when taken by itself. Walker & Chapman 
vs. Mitchell & Co 


6. One of a series of letters written during a correspon- 
dence, as to the same transaction, and in reply to 
one from the plaintiff, may be introduced as evidence 
by the defendant. (R.) Newton vs. Price 


7. Declarations and entries by a person, since deceased, 
against his interest, and not made with a view to 
pending litigation, are competent evidence and this 
applies to a case where two sets of beneficiaries are 
in dispute as to whether their common trustee has 
invested certain trust funds in lands, taking a deed 
in his own name, and it is sought to prove by the 
admission of the deceased trustee, that the land was 
bought with the funds of one of the sets of beneficia- 
ries. Cunningham et al. vs. Schley et al......10+0+ seeee 426 


8. When on the trial of an action of ejectment, it was 
proved by a witness that the plaintiff had admitted 
that a certain boundary line to which defendant 
claimed was the true boundary line between the 
parties, and to rebut this evidence of acquiescence 
of the plaintiff, as to the boundary line between the 
parties, a witness was offered to prove that the 
plaintiff had repeatedly said to him, that he was 
not satisfied with. defendant’s claim to the line set 
up by them, and had always denied their right to 
hold to that line—these declarations made before 
the commencement of any suit: 

Held, That these declarations of the plaintiff were ad- 
missible solely on the ground of rebutting the plain- 
tiff’s acquiescence in the boundary line, as claimed, 
and for no other purpose. Murphy vs. Griggs 


9, When a dissolution is approaching, and the dying 
man has Jost hope of life, and his mind feels the full 
consciousness of his condition, the solemnity of the 
scene gives to his statements the sanctity of truth, 
and such dying declarations, when made, should be 
admitted in evidence and considered by the jury, 
under the charge of the Court upon the law applica- 
ble to them. Hill vs. The State 


10. Leading questions, under section 3809 of the Code, 
are within the discretion of the Judge, for the pur- 
poses of justice, and when the presiding officer of the 
Court permits them to be propounded, this Court 
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will not interfere to limit or restrict the Judge in the 

exercise of his legal discretion. Ibid. 

11. If a woman cohabit with a man, under his promise 
to marry her legally, but finding that he does not 
take legal steps to do so, quits him and again cohab- 
its with him, she is not his wife and is a competent 
witness on his trial for crime. (R.) bid. 

12. It is in the discretion of the Court to permit lead- 
ing questions to be put to a witness who shows a 
reluctance to answer the questions of the party who 
calls him. Statham vs. The State of Georgia.......... 

13. Where, on the trial of a bill in equity in relation 
to the settlement of copartnership transactions, the 
question in controversy is the amount due on the 
books, and on the trial, the defendant lays the foun- 
dation sufficiently in law for the admission of second- 
ary evidence of the extracts of the books, and the 
Court rejects the testimony : 

Held, That while questions of diligence are addressed 
to the Court, and, in doubtful cases of accessibility 
or diligence, this Court will be reluctant to interfere ; 
yet when the evidence is material to the elucidation 
of questions before the jury, and the loss of the 
original is, under the rules of law, sufficiently ac- 
counted for, this Court will direct its admission. 
Flanges 00,. Patil, 20.20 cseeccccnecoossapseccede pipesigncnenss one 

14. Where the extracts of books lost are attached as 
exhibits to the answer to the bill, and are in evidence; 
this fact does not deprive the party of the right to 
introduce secondary evidence, if material, and the 
foundation for its admission is properly laid. Ibid. 

15. Where there was a question of what and how much 
was lost by a fire, and there was a list of articles pro- 
duced, and evidence introduced going to show that 
it was a true list, it was not error in the Courts to 
permit the list to go to the jury for their considera- 
tion, simply because some of the articles on the list 
were such as were not covered by the policy of in- 
surance, on which the suit was brought. City Fire 
Ins. Co. of Hartford v8, Carrugii.......0ssecseserseesceves 

16. Parol evidence contradicting the terms of a writ- 

ten contract is not admissible on the ground that the 

contract is included within the Scaling Ordinance of 

1865.  Cutcher v8. JOnes...ccrccersssereveres acne pris coger 


See Custom. 
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EXCEPTIONS. 
See Arbitration and Award, 10. 


“* Bill of Exceptions, 
“ Criminal Law, 5. 
EXECUTORS. See Administrators and Executors, 
EXPENSES. See Cosis. 
FAMILY—Heap Or. See Homestead. 


FEES. See Costs. - 


FI. FA. See Dormant Judgment. 


FRAUDS. 


See Contracts, 3. 
“ Hguity, 1,3, 7, 8, 10, 13. 
“ Arbitration, 10. 
“ Grants. 
“ Insurance, 2. 


‘GARNISHMENT. 


1. Where money is brought into Court by a junior 
judgment creditor, by process of garnishment pen- 
dente lite, he is entitled to his expenses before an old- 
er judgment creditor gets any part of the fund. 

In such case, the costs and reasonable attorney’s fees 
for which the party bringing the money into Court 
is liable, in the action against the defendant, as well 
as the proceeding against the garnishee, are includ- 
ed in the words, “ expenses of the moving creditor,” 
as used in section 3489 of the Revised Code. Wha- 
ley vs. Cunningham et al 


2. Where summons of garnishment is served upon an 
administrator before the twelve months have expired : 

Held, Under section 3498 of the Code of this State, 
such garnishment may be served under the provis- 
ion of law which postpones his answer until he is en- 
abled, from the administration of the estate, safely 
to answer the same. ! 

The effect of such garnishment is to retain in the hands 
of the administrator the property finally to be ascer- 
tained and disposed off by the Court on a review of 
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all the priorities and equities of existing claimant, 
under the rules of law, and is not in conflict with 
the section 2507 of the Code, prohibiting suit to re- 
cover a debt due by decedent until the expiration of 
twelve months from his qualification. Sapp vs. Mc- 













3, Where there was a judgment against 8., a garnishee, 
in a suit in favor of T. & Co. against H., and §. af- 
¢er the judgment, pays the money to a judgment in 
favor of B. against H., of older date than the judg- 
ment of T. & Co. vs. H., 8. having also been served 
with summons’‘of garnishment in B.’s suit vs. H.: 

Held, That this was a satisfaction of the judgment of 
T. & Co. vs. 8., unless it be shown that B.’s judg- 
ment was not, in fact, the oldest lien, and the whole 
question of the payment, and which of the judg- 
ments was, in fact, the oldest, may be enquired into 
on an affidavit of illegality by S., setting up the pay- 
ment to the oldest judgment. Shorter vs. Moore, 

Tyitahle: & C0....creccrvccvssensecsvoncsddonsabvesiesbustises 691 


















GRANT. 






. A Court of Equity will entertain jurisdiction when 
the remedy in the Common Law Courts is not as 
complete or effectual as it would be in a Court of 
Equity, and, according to the allegations in the com- 
plainants’ bill, the Court had jurisdiction to remove 
the cloud cast over the complainants’ title by decree- 
ing that the alleged fraudulent grants should be de- 
livered up and cancelled, as well as to prevent a 
multiplicity of suits growing out of titles to lots 
held under them in the city of Brunswick. Dart et 
OO EF PSA IT CI LIE TT METIS 376 


2. In a controversy between individual persons a grant 
from the State may be impeached before the Courts 
for fraud, and when the same is void upon its face, 
or issued without authority of law, or against a pro- 
hibition in a statute, or for property to which the 
State has no title without making the State a party 
to the suit, the general demurrer to the complainants’ 

bill, for want of equity, was properly overruled by 

the Court below. bid. 





















GUARDIAN. See Eyuity, 12. 
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HOMESTEAD AND EXEMPTION. 


1, A tenant is not entitled to a homestead or exemp- 
tion, out of the crop, or its proceeds, if sold, till the 
rent due the landlord is paid, as neither the crop nor 
its proceeds is legally or equitably his property, till 
he has paid the rent due for the use of the land upon 
which it was made, and the landlord may follow either 
till his claim is satisfied. Davis vs. Meyers 
Terry vs. Myers et al 


. According to the provisions of the Homestead Act, 
of 1868, the applicant therefor must apply to the 
Ordinary of the county in which he or she resides at 
the time of making such application, in order to 
give the Ordinary jurisdiction; and if the applicant 
for a homestead was not a resident of the county at 
the time of the application therefor, and approval 
thereof by the Ordinary, then the Ordinary of that 
county did not have jurisdiction to hear and allow 
said application, and the plaintiff in the judgment 
should have been permitted on the trial, to prove 
that the applicant was a non-resident of that county 
at the time of the application, in order to show that 
the Ordinary of that county had no jurisdiction. 
Rutherford vs. Wright et Gl. ...cccecccvecceceererecereeeeeees 128 


3. An unmarried man, whose indigent mother and sis- 
ters live with him, and are supported by him, is the 
head of a family in the sense in which the term is 
used by the Constitution of the State, and is entitled 
to a homestead. Marsh et al., vs. Lazenby .......+.+++ 


. The homestead and exemption provision of the Code 

is the exemption law of this State, referred to in the 
Bankrupt Act of the United States, and, as by the 
Code, said homestead is not subject to levy and sale, 
even for the purchase-money, a judgment against a 
discharged bankrupt, though obtained before his dis- 
charge, cannot levy upon and sell a homestead for 

the bankrupt, set apart by the bankrupt officials, 
even though said judgment be for the purchase- 
money of the same. Rushin vs. Gause 180 


5. Wher property is set apart under the homestead 
and exemption laws of this State, for the benefit of 
a family, the head of the family may interpose a 
claim for their benefit, in case the property is levied 
upon for his debts, to which it is not subject. While 
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trespass is a remedy in such case, it is not the only 
 SPUEele Om, BOMIIG. 1.50cpsccensennenooscotenncseninnl 196 


6. The schedule filed by the applicant for homestead 
and exemption should describe the personal property, 
with reasonable certuinty. But if the creditor failed 
to appear and object, on the ground that the sched- 
ule was insufficient, and it gives a general description 
of the property, and no fraud or unfairness is alleged 
or shown, the creditor will not be permitted to attack 
the judgment of the Ordinary setting it apart, col- 
laterally, in a claim case, on the ground that the 
schedule was not sufficiently descriptive. Ibid. 


7. Where H. died intestate, leaving a widow as his sole 
heir-at-law, who elected to take her dower in the 
lands of her deceased husband, and afterwards ap- 
plied for a homestead out of the other lands of her 
deceased husband: 

Held, That, after electing to take her dower, she was 
not entitled to a homestead out of the other lands of 
which her husband died seized and possessed. Hick- 
BAO, OR ocsens nc fnnvesoparrqracnepsderntien ena 620 


8. Where a party rents land from another and a dis- 
tress-warrant for rent is levied for such rent, and the 
wife, by her next friend,. applies for exemption of 
personalty under the homestead laws in the property 
so levied on for rent, and upon objections being filed 
before the Ordinary, he sustains the objections, and 
the case is appealed to the Superior Court, and the 
objections are demurred to, and such demurrer sus- 
tained, the objections showing the fact that the dis- 
traint was for rent of the property: 

Held, That the landlord’s lien on the property was 
paramount, and the Court erred in sustaining such 
demurrer to the objections filed in this case. Tallia- 
FP 06, PVG .n. is sana Sek, cance ice devpignde sbahehocdsyegae toccns: a 

9. The right to homestead and exemption may be 

waived by the husband and his waiver will bind his 

wife and minors. Locurang, C.J. Ibid. 






































HUSBAND AND WIFE. 





See Alimony. 
“ Divorce. 
“ Homestead and Exemption. 

“ Insurance, 3, 4. 
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ILLEGAL CONTRACTS. 


See Contracts. 
“* De Facto Governments. y 


ILLEGALITY—AFFIDAvVIT oF. 
See Garnishment, 3. 


ILLEGAL VERDICTS. 
See Constitutional Law, 4. 


ILLEGITIMATES. 


A colored child, born before emancipation, and whilst 
his parents lived in what was regarded a state of 
wedlock, who has been acknowledged by his father as 
his child, is the legitimate child, not only of his 
mother, but of his father also, and the father has the 
rights of a parent over him. Pascal vs. Jones 


IMPEACHMENT—or Grants. 
See Grants. 


IMPRISONMENT—ror Dest. 


The order of the Court requiring the delivery of money 
in his hands on pain of imprisonment, was not an in- 
fringement by the constitutional inhibition against 
imprisonment for debt, but it is in the nature of the 
performance of a duty, arising under the pleadings in 
Chancery, which holds the party amenable to. the 
power of the Chancellor until discharged. Remley vs. 
De Wall 


INDICTMENT. See Criminal Law, 1, 3, 25. 
{ 
INFANTS. See Minors. 
INFIDEL. See Constitutional Law, 6. 


INN-KEEPERS. 


An inn-keeper is bound to extraordinary diligence in 
preserving the property of his guest entrusted to his 
care, where the guest has complied with all reasona- 
ble rules of the inn. And if the guest, on departing 
from the inn, leaves his or her baggage with the 
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jnn-keeper with his consent, he is liable for its safe 
keeping as an inn-keeper, for a reasonable time, ac- 
cording to the circumstances of the case. Adams vs. 





INSURANCE. 


Where an insurance was a risk upon the railroad, 
river, and by sea, from Macon to Savannah, via the 
Ocmulgee river, and was limited, by the policy, to 
forty days, and the goods insured were detained at 
Buzzard Roost by the unseaworthiness of the craft, 
in which, by the policy, they were to be shipped 
down the river, so that it had to be unloaded and a 
new craft built and the goods transhipped, and the 
company, by its written consent, agreed to the change: 

Held,, That the detention, caused by the removal of 
the goods and the building of a new craft and the 
transhipment to that, was waived by the company and 
was not to be counted in the forty days. Plant & 
Oubbedge vs. The Equity Home Insurance Company... 


2. The utmost good faith is required in an application 
for a life insurance, and any misrepresentation of 
facts affecting the nature or extent of the risk voids 
the policy. The Equity Life Insurance Society of the 
United States vs. Paters0n.......scecececsssesevccsesdeccecees 


3. When one, as the agent of his reputed wife, repre- 
sented to an insurance company that she was his 
wife, and effected an insurance upon his own life in 
her name, as her agent, for her benefit, and the 
truth of the case was, that the marriage was void by 
reason of the reputed wife having a former lawful 
husband living at the time of the second marriage : 

Held, That the policy is not void by reason of the il- 
legality of the last marriage, unless it further appears 
that the said reputed husband and wife knew, at the 
time the policy was effected, that at the time of their 
supposed marriage the lawful husband of the wife 
was living, and the marriage illegal, and failed to 
inform the company of the tact. I bid. 


4, When in a life insurance policy there was an excep- 
tion, that the company was not to be liable if within 
two years the assured should die by his own hand : 

Held, That if the assured drank to intoxication, and 

while in this condition, by accident or mistake, took 
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an overdose of laudanum and died therefrom, this is 
not a dying by his own hand in the sense of those 
words as used in the policy, even though the mistake 
or accident be in some sense occasioned by the drunk- 
enness; but if he took laudanum with intent to 
destroy his life, though it be but the intent of a 
drunken man, this is a dying by his own hand. J bid, 


5. Where there was a question of what and how much 
was lost by a fire, and there was a list of articles 
produced, and evidence introduced going to show 
that it was a true list, it was not error in the Courts 
to permit the list to go to the jury for their consid- 
eration, simply because some of the articles on the 
list were such as were not covered by the policy of 
insurance, on which the suit was brought. City Fire 
Insurance Company of Hartford vs. Carrugi 


6. It is not a violation of that condition of a policy of 
insurance which requires everything to be stated in 
the application, materially affecting the risk of the 
insured, to fail to state that he is insolvent, or that 
there are judgments against him which are a lien 
upon the property. J bid. 

7. Where the charter of a foreign insurance contains a 
provision prescribing certain duties and conditions, 
upon those insuring with the company different from 
those imposed by the general law, a plea setting up a 
failure to comply with such conditions by the assured 
is demurrable, unless it alleges that the assured had 
notice of the conditions at the time the contract of 
insurance was entered into. Ibid. 


8. If the agent of an insurance company do, in fact, 
receive notice of a prior insurance from the assured, 
and do, notwithstanding, proceed to issue a policy 
and receive the premiums agreed upon, the policy is 
not void, because notice of said prior insurance is 
not endorsed in writing upon the policy, as required 
by the conditions contained in the policy. J bid. 


INTENTION. 


See Criminal Law. 
“ Insurance, 8. 
“ Wills, 


INTEREST. See Certiorari, 624. 
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INTERLOCUTORY ORDERS. 
See Jurisdiction of Supreme Court. 


INTERROGATORIES. 


1. When a great number of questions are asked in a 
single cross-interrogatory, this Court will not sean 
the answers as closely as if such were a separate in- 
terrogatory. In such case, if the whole answer, taken 
together, is a substantial reply to the whole interroga- 
tory, it will be held to be sufficiently full, though 
each question is not separately answered. Mott vs. 
FR, F000. CO. hes ipee sestidescarns onabatiacedinns ofmmne 
2. Interrogatories sued out by plaintiff will not be re- 
jected upon motion of defendant, because a question 
by plaintiff is not fully answered, and because it 
speaks of selling goods upon an order, and no writ- 
ten order is attached, it not appearing that there was 
any written order. (R.) Calhoun vs. Kellogg...... .. 


8. Where evidence is taken by commission, and it ap- 
pears by the answers that the witness does not under- 
stand the English language, the Court will presume, 
in the absence of proof to the contrary, that the com- 
missioner understood the language of the witness, 
City Fire Ins. Co. of Hartford vs. Carrugi..........04. 


4, It is no objection to the use of testimony taken by 
commission, if, after it is read, the witness—a female— 
appear, and is examined as a witness. Ibid. 


5. Section 3820 of the Revised Code prohibiting the 
presence of a party, his agent or attorney at the exe- 
cution of interrogatories to be used in a cause does 
not apply when the witness examined is a party to the 
suit himself,  Cutcher vs. Jones.......e.ce ssecseersecseeee 


INTRUDERS. 


1, Where an affidavit is made for the removal of an in- 
truder, in possession of land, as provided by the 
Code, it is the duty of the Sheriff, at the earliest prac- 
tical day, to exhibit the affidavit to the person de- 
scribed therein, as being in possession of the land, 
and to turn such person out of the possession thereof, 
unless, the person so in possession, shall at once, ten- 
der to the Sheriff a counter-affidavit, stating that he 
does, in good faith, claim a legal right to the posses- 
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sion of said land, which oath the Sheriff is a compe- 
tent officer to administer. Simpson et al., vs. Wall... 105 


2. If the person in possession of the land, does not at 
once, tender to the Sheriff such counter-affidavit, un- 
less prevented by the fraud or misconduct of the 
Sheriff from doing so, (which does not appear in the 
record of this case,) until after he has been turned 
out of possession, he cannot afterwards file his coun- 
ter-affidavit, so as to give the Court jurisdiction to 
award a restitution of the possession of the land, un- 
der the provisions of the Code. bid. 


3. Where a party makes an affidavit under the 4000th 
section of the Code against intruders, and the war- 
rant is issued and executed by the Sheriff, and a coun- 
ter-affidavit is not tendered until twenty days after- 
wards : 

Held, That such counter-affidavit does not give jurisdic- 
tion of the case to the Superior Court, so as to autho- 
rize the Judge to hear the case upon motion to dis- 
miss the warrant, and restore the party ousted to pos- 
session. Montgomery vs. Walker 


4, The statute against intruders ought to be strictly 
construed, and an attorney at law is not such an agent, 
without special appointment, as would authorize him 
to make the affidavit under the provisions of the law. 
Ibid. 

5. The party put into possession under a warrant im- 
properly issued on the affidavit of an attorney at law, 
takes no benefit from such void warrant and process, 
and stands in the light of the law as a trespasser. 


Ibid. , 


JUDGE ACTING AS JURY. 
See New Trial, 17. 


JUDGE PRO HAC VICE. 


The Superior Courts of this State are’created and or- 
ganized by the Constitution and laws thereof, and 
continue to exist, whether Judges be appointed to 
preside therein or not ; a pro tempore Judge selected 
under the provisions of the Code for the trial of a 
case, may exercise all the functions of a Judge of the 
Superior Court in that case; his functions as such 
pro tempore Judge in that case, continue and extend 
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to the hearing of a motion for a new trial in the case 
heard and tried before him as such pro temporeJ udge, 
although the presiding Judge of the Circuit may 
have resigned his office; such pro tempore Judge de- 
rives his authority to hear and determine that special 
case from the law, and not from the presiding Judge 
of the Circuit, and having acquired jurisdiction to 
hear and determine the case under the law, his func- 
tions as such pro tempore Judge continue until he 
shall have heard and decided the motion for a new 
trial in that case, notwithstanding the presiding Judge 
of the Circuit may have resigned his office before the 
hearing of a motion for a new trial; and it was an 
error for said pro tempore Judge to refuse to hear and 
determine the motion for a new trial upon the state- 
ment of facts contained in the record. Clayton & Co. 
vs. Wallace, Supt 


JUDGMENT. 


See Dormant Judgment. 
“ Equity, 4. 
“ Garnishment. 


JURISDICTION OF JUSTICES OF THE PEACE. 


See Certiorari, 2. 


JURISDICTION OF ORDINARY. 


1, According to the provisions of the Homestead Act of 
1868, the applicant therefor, must apply to the Or- 
dinary of the county in which he or she resides at 
the time of making such application, in order to give 
the Ordinary jurisdiction; and if the applicant for a 
homestead was not a resident of the county at the 
time of the application therefor, and approval thereof 
by the Ordinary, then ‘the Ordinary of that county 
did not have jurisdiction to hear and allow said ap- 
plication, and the plaintiff in the judgment should 
have been permitted on the trial, to prove that the 
applicant was a non-resident of the county at the 
time of the application, in order to show that the 
Ordinary of that county had no jurisdiction. Ruther- 
TE ODE VRE ne seey naveeoeeconstospites qrecancovecesesengies 


2. The Constitution of 1868 trasefecred to the Ordina- 
ries, not only the duties of the Inferior Court as a 


Vou. xLti—49, 
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body, but also the duties of each member of the 
Court. Matthews vs. Browning. 


JURISDICTION OF SUPERIOR COURT, 


1. Submission of the controversy to arbitration, to be 
returned to Lee county Superior Court, does not give 
equity jurisdiction in that county against A, who re- 
sides in Terrell, except to set aside the award, and not 
for that, unless there be some reason why the statu- 
tory remedy for resisting the same be insufficient. 
Jones vs. Payne et al 


2. When a defendant is sued, and appears and pleads to 
the merits of the suit, without pleading to the juris- 
diction of the Court, and without excepting thereto, 
he thereby admits the jurisdiction of the Court. 
Bryan vs. the S. W R&R. BR. Co 


3. If the person in possession of the land, does not at 
once, tender to the Sheriff a counter affidavit, unless 
prevented by the fraud or misconduct of the Sheriff 
from doing so, until after he has been turned out of 
possession, he cannot atterwards, file his counter affi- 
davit, 80 as to give the Court jurisdiction to award a 
restitution of the possession of the land, under the 
provisions of the Code. Simpson et al vs. Wall 105 


. A judgment obtained on a note, the consideration of 
which was the purchase-money of slaves, was sought 
to be enforced : 

Held, That in accordance with the rulings of a majority 
of this Court, in Shorter vs. Cobb, and White vs. Hart, 
the Courts of this State have no jurisdiction or au- 
thority to enforce any debt, the consideration of which 
was a slave or slaves. Speers vs. Walker...... 


5. When an action of trespass for false imprisonment 
was instituted by the plaintiff against McCray and 
Mitchell and the Southern Express Company, in the 
county of Sumter, where two of the defendants re- 
sided, and the defendants appeared by their counsel 
and filed their joint plea to the merits of the action, 
without excepting to the jurisdiction of the Court: 

Held, That it was too late for the Southern Express 
Company, one of the defendants, to object to the 
jurisdiction of the Court on the appeal trial of the 
cause, although the verdict of the jury on the first 
trial was against that defendant alone, and it was the 
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only party entering the appeal. Green vs. the So. Ex- 


88 

6. Taher the Constitution of 1868, and by the laws 
therein adopted, the Superior Court: has jurisdiction 
to hear and try criminal cases not involving life, or 
imprisonment in the penitentiary. Bell vs, the State.. 

7, Where a party makes an affidavit under the 4000th 
section of the Code against intruders, and the war- 
rant is issued and executed by the Sheriff, and a 
counter affidavit is not tendered until twenty days 
afterwards : 

Held, That such counter affidavit does not give juris- 
diction of the ‘case to the Superior Court, so as to 
authorize the Judge to hear the case upon motion to 
dismiss the warrant, and restore the party ousted to 
possession. Montgomery vs Walker 


JURISDICTION OF SUPREME COURT. 


1. Anorder for Alimony and Attorneys fees will not be 
reversed by the Supreme Court pending the action 
for Divorce. (R., see end of Rapot.) Ozmore vs. 
Ozmore 


2. Pending the bill below, this Court can not review the 
action of the Court below, upon an injunction, ete, 
(R.) McOre vs. M. & C. of Americus 

3. No writ of error as to the decision of a motion as to 
injunction, will be heard in the Supreme Court while 
the cause is pending below.} (R.) Sparks vs. Maawell 
and wife 421 

4, When a party applied to the Chancellor for an or- 
der granting an injunction, and the application was 
ex parte, and was made and decided more than thir- 
ty days before the provisions of the Act of the last 
Legislature relative to gree took effect : 

Held, That such refusal of the Judge granting an in- 
junction was in the nature of an interlocutory order, 
and not such a final judgment, decree or decision, un- 
der the 4192d section of the Code, as brought the 
case within the jurisdiction of the Court ; and that 
the motion to dismiss the writ of error in this case 
be sustained. Glass et al., vs. Clark, et al.........000 544 


JURORS. 


1, While jurors are judges of the law and facts in crim- 
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inal cases, they should receive the law from the 
Judge, and they do wrong if they do not regard his 
charge as the law. (R.) Kitchens vs. The State of 
Georgia. 

2. When the jury returned their verdict into Court, 
and their names were called over by the Clerk, it was 
not such an error ia law as will authorize the Court 
to set aside the verdict, to refuse, on the request of 
defendant’s counsel, to ask the jury if they had 
agreed on a verdict, without stating some legal rea- 
son to the Court for making such request. Murphy 
vs. Griggs 


See Damages, 4. 
LANDLORD AND TENANT. 


1. A tenant is not entitled to a homestead or exemption, 
out of the crop, or its proceeds, if sold, till the rent 
due the landlord\is paid, as neither the crop nor its 
proceeds is legally or equitably his property, till he 
has paid the rent due for the use of the land upon 
which it was made, and the landlord may follow 
either till his claim is satisfied. Davis vs. Meyers, 
and Terry vs. Meyers et al 


2. If the landlord has appeared in the Court of Ordi- 
nary, and controverted the tenant’s right to the ex- 
emption till the rent is paid, and the case has gone to 
the Superior Court by appeal, and a verdict and judg- 
ment has been rendered in favor of the tenant, allow- 
ing the exemption, the landlord having made himself 
a party to the litigation, and having taken no steps to 
set aside the judgment, is bound by it, and. cannot be 
heard again to litigate the matter in dispute, or to de- 
ny the tenant’s right in a rule against thé Sheriff for 
the money for which the property was sold, for the 
benefit of the party entitled to it. Ibid. 

3. A tenant will not be permitted to dispute the title of 
his landlord. And after the relation of landlord and 
tenant is established, the tenant’s sayings, while in 
possession of the premises rented, that he has pur- 
chased them from the landlord, are not admissible to 
prove a contract of purchase in defense of a suit 
brought by the landlord to recover rent for the use of 


the premises. Hill vs. Goolsby 
4. When the landlord rents lands and tenements to an- 
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other for a fixed time, or at the will of the landlord, 
the tenant has only a usufruct in the premises, which 
he cannot convey to another, except by the landlord’s 

consent. Sealy vs. Kruittner........cccceee coscsccccsececees 594 


5, Where a party rents land from another and a distress- 
warrant for rent is levied for such rent, and the wife, 
by her next friend, applies for exemption of person- 
alty under the Homestead Laws in the property so 
levied on for rent, and upon objections being filed be- 
fore the Ordinary, he sustains the objections, and the 
case is appealed to the Superior Court, and the objec- 
tions are demurred to, and such demurrer sustained, 
the objections showing the fact that the distraint was 
for rent of the property : 

Held, That the landlord’s lien on the property was par- 

amount, and the Court erred in sustaining such demur- 

rer to the objections filed in this case, Talliaferro vs. 

DUG peoesrcccccocconcosnencocnncssqccese anembhanad daoger canusionna 

See Scaling Ordinance. 


LAPSE OF TIME. See Limitations of Actions. 
LEADING QUESTIONS. See Criminal Law, 8, 17. 
LAW OF NATIONS. See De facto Governments. 
LAWYERS. See Attorneys at Law. 
LEASE. See Landlord and Tenant. 
LEGACIES. See Wills. 
LEGITIMACY. See Illegitimates. 
LETTERS. See Evidence, 6. 
LEX LOCI CONTRACTUS. See Sabbath Day. 


LIENS. 


1, M. as the administrator of H., in January, 1865, sold, 
at public sale, under an order of the Court of Ordinary, 
certain parcels or tracts of land as the property of his 
intestate, a portion of which were freak sit. by one of 

the distributees of said estate, in his own right, and 

a certain other portion thereof was preted by said 
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distributee as the guardian of the other distributees of 
said estate, and the administrator took the individual 

notes of the purchasers, in his own right, and as guar- 

dian, for the amount for which the land was sold, with- 

out security, and executed deeds conveying said land 

to the purchasers thereof, and afterwards filed a bill, - 
alleging that at the time he sold the land, he took the 

individual notes of the purchasers, and executed the 

deeds of conveyance, that he believed that the assets 

of the estate, on final distribution would be suffi- 

cient to cover the amount for which the land sold, as 

the distributive shares of the purchasers thereof, but 

that the emancipation of the slaves belonging to said 

estate, had left the said purchasers and distributees ‘ 
with scarcely any means to pay the purchase-money 

for said lands, save the land itself, and the prayer of 
the bill is, that the purchasers of said land may be 

restrained by injunction, from selling the same, and 

that the deeds executed to the purchasers by the 

complainant, as administrator, may be cancelled, and 
that the purchasers of the land sold at the administra- 

tor’s sale may be decreed to convey the lands hack 

to the administrator. It appears on the face of the 

complainant’s bill, that there were other lands and 

other property belonging to said estate, the amount 

and disposition of which, by the administrator, is 
not shown : 

Held, That, since the vendor’s lien has been abolish- 
ed in this State, the administrator has no equitable 
lien on the land for the unpaid purchase-money, and 
that he does not make sueh a case by his bill as en- 
titles him to the relief prayed for, and that the de- 
murrer to the bill was properly sustained by the 
Court below. Mahone vs. Howard et dlic:...oe...eeeee 


%. A livery stable keeper has, under our law, a lien up- 
on the horses of his customers in his possession, not 
only for the board of the horses, but for other accounts 
against the customers, in the line of the livery stable 
business, and this lien may be enforced under the 
statute for enforcing steamboat liens. Gammell & Co. 
vs. Schley 


. The homestead and exemption provision of the Code 
is the exemption law of this State, referred to in the 
Bankrupt Act of the United States, and, as by the 
Code, said homestead is not subject to levy and sale, 
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even for the purchase-money, a judgment against a 
discharged bankrupt, though obtained before his dis- 
charge, cannot levy upon and sell a homestead for the 
bankrupt, set apart by the bankrupt officials, even, 
though said judgment be for the purchase-money of 
the same. Rushin v8. Gause......cccccccescccccesescorecs 


4, Where money is brought into Court by a junior judg- 
ment creditor, by process of garnishment pendente lite, 
he is entitled to his expenses before an older judgment 
creditor gets any part of the fund. 

In such case, the costs and reasonable attorney’s fees for 
which the party bringing the money into Court is lia- 
ble, in the action against the defendant, as well as the 
proceeding against the garnishee, are included in the 
words, “ expenses of the moving creditor,” as used in 
section 3489 of the Revised Code. Whaley vs. Cun- 
ningham ef al....cececrersescscssveccscar cssecesssocedsccccsce 


5. Where a party rents land from another and a distress 
warrant for rent is levied for such rent, and the wife, 
by her next friend, applies for me of personal- 
ty under the Homestead laws in the property so levied 
on for rent, and upon objections being filed before the 
Ordinary, he sustains the objections, and the case is 
appealed to the Superior Court, and the objections are 
demurred to, and such demurrer sustained, the objec- 
tions showing the fact that the distraint was for rent 
of the property: 

Held, That the landlord’s lien on the property was par- 
amount, and the Court erred in sustaining such de- 
murrer to the objections filed in this case. Talliafer- 






70 08. Pry.....ccccescoveee Pe acssoccceigecspe ose dgneccecaen ess ses 622 


6. The lien of the vendor of real estate for the unpaid 
purchase-money, is not absolutely waived by taking 
the notes of the vendee, with a third person as securi- 
ty thereto. Such an act is prima facie a waiver, but 
the effect of the same may be rebutted by proof that 
it was not the intent of the parties to waive the lien. 
See WarNER, J., concurring. Sanders vs. McAffee et 
A iviviersecivdscccce scobubvotvdocdctddecvddd stiuhle ccuviibeusectee 


LIMITATION OF ACTIONS. 


1, The plaintiffs sued the defendants in a Justice’s Court, 
on an open account for $17 00, the first item of which 
was charged in November, 1860, and the last item of 
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which was charged on the 15th September, 1862, and 
the defendants pleaded the statute of limitations in 
bar of the plaintiff’s right to recover. The Justice 
overruled the plea of the statute of limitations, and 
gave judgment for the plaintiffs. An application was 
made to the Judge of the Superior Court for a certio- 
rart for alleged error in the ruling of the Justice, 
which was refused by the Judge: 

Held, That the amount sued on being one entire account 
between the parties, the statute of limitations did not 
begin to run against the same until the date of the 
Jast item in said account, and that four years bad not 
expired from the 15th September, 1862, to the time 
of the adoption of the Ordinance of the Convention 
in November, 1865, suspending the operation of the 
statute of limitations, and that the plaintiff’s right of 
action was not barred. Walker & Co. vs. Mercer & 
TOPE 0 inisaysasisecgesehsqseess sesescasoperescsesonege 


2. The right of a party to elect to rescind and repudiate 
a contract on the ground of mistake or fraud, accrues. 
to him on the discovery of the mistake or fraud, and 
not before. Lane vs Latimer....c.ccccecseceeseceresceees 


3. The Act of 30th of November, 1860, which provided 
for the statute of limitations, during the suspension of 
specie payments by the banks, (which fact of the sus- 
petsion of the banks, was to be made known by the 
proclamation of the Governor,) did not suspend the 
statute of limitations from the date of that Act, but 
from the date of the Governor’s proclamation, which 
was made on the 18th of December, 1860, proclaim- 
ing the fact that the banks had suspended specie pay- 
ments, in accordance with the terms and provisious 
of that Act. Ragland vs. Barrenger et al .......++... 


. The retroactive Ordinance of 1865 and the Constitu- 
tion of 1868, confirm the Aets of the illegal legis- 
lative bodies which met in this State during the war, 
where not in aid of the rebellion, and not in conflict 
with the Constitution of the United States. But 
these Acts of confirmation are not to divest vested 
rights, but are to be construed as Acts of peace and 
to prevent injustice. Calhoun vs Kellogg..........++.+ 

. Under this retroactive legislation, the Acts passed 

during the war, suspending the statute of limitations, 

are made valid in all cases, where the legal statutes in 
existence at the commencement of the struggle, had 
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not fully run in favor of the defendant, before the 
passage of the Ordinance of 1865; but they do not 
revive a right of action that was barred by the legal 
Acts in existence prior to the passage of the Ordi- 
nance of 1865. J bid. 


In view of the construction which we give this will, 
the submission to arbitration in this case was not such 
a submission of the interests of the daughter, she be- 
ing an infant, and without guardian or trustee, as 
estops her assertion of her rights as heir-at-law, the 
statute of limitations not in fact having application to 
her claim and rights in the premises. Felton vs. Hill 


= 


LIVERY STABLE-KEEPERS. See Lien, 2. 


LOST PAPERS. 
See Practice of Supreme Court, 6. 


MAGISTRATES. 
See Jurisdiction of Justices of the Peace. 


MALICE. See Criminal Law, 11, 14. 


MARRIED WOMEN. 


See Contracts, 1, 2. 
“ Damages, 3. 

“ Divorce. 

“ Homestead. 


MARSHALING ASSETS. See Equity, 14. 
MEASURE OF DAMAGES. See Damages. 
MINORS. 


1, Minors cannot submit their rights to arbitration so 
as to bind themselves, nor can this want of capacity 
be cured after the submission by the appointment of 
a guardian ad litem by the arbitrators, nor even by 
the Chancellor, unless there be a suit pending to 
which the minors are parties, and the submission be 
under an order of the Court. Jones vs. Payne et al., 28 


2. If a widow die pending a suit by her for the homi- 
cide of her husband, the right of action for such hom- 
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icide survives to the children, and in such last suit 
the measure of damages is the injury to the children, 
to be measured, as in the case of the widow, by a rea- 
sonable support for them, according to the condition 
in life, etc., of the father, and according to the ex- 
pectation of his life as found by the mortuary tables, 


David vs. Southwestern R. RB. Co .sscccscersecsseseceeers 223 


MISREPRESENTATION. See Insurance, 
MISTAKE. 


The order of the Court extending the time for filing a 
brief of the evidence was the judgment of the Court, 
and if rendered on a statement of facts honestly be- 
lieved to have been true at the time, though after- 
wards shown to have been a mistake as to the plain- 
tiff’s counsel having the interrogatories in his posses- 
sion ; still, the judgment of the Court extending the 
time, should not be set aside on that ground alone, 
and the party moving for a new trial be deprived of 
his rights under the order and judgment of the Court, 
when acting in good faith, and under an honest mis- 
take as to where the interrogatories were when the 
same could not be found. Edmundson vs. Snyder & Co. 


See Attachment. 


“ Equity, 11. 
MORTGAGES. See Purchasers. 
MOTION FOR NEW TRIAL. 


See Mistake, 1. 


“ New Trial, 24, 25.- 


MULTIFARIOUSNESS. 
See Equity Pleading, 2. 


MUNICIPAL CORPORATION, 


The Mayor and Council of the City of Albany has no 
power to impose a specific tax of one dollar per head 
on each horse or mule sold by drovers in said city. 
They may tax such sales ad valorem. Livingston vs. the 
Ci af MONG ia indies ccssiis soviccces secesise sasccests 


NECESSARIES. See Trusts, etc., 4, 5. 
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NEGROES. 


A colored child, born before emancipation, and whilst 
his parents lived in what was regarded a state of wed- 
lock, who has been acknowledged by his father as his 
child, is the legitimate child, not only of his mother, 
but of his father also, and the father has the rights 
of a parent over him. Pascal v8. Jones.....+ 22.000 .000e 


NEW TRIAL. 


. This case falls within the Scaling Ordinance of 1865, 
and as there was evidence to sustain the verdict, this 
Court willenot interfere. Lamar vs. Thornton et al... 





s+ 


2. When there is evidence on both sides in relation to 
the matters in controversy between the. parties, and a 
motion for new trial, on the ground that the verdict 
is contrary to the evidence, this court will not control 
the discretion of the Court below in refusing to grant 
a new trial, unless the verdict is decidedly and strong- 
ly against the weight of the evidence. Treadwell vs. 
Phinizy...... esecpecnecpespacsoosveoscshaovendes: eohepeces edecee 


3. Inasmuch as there is no exception to the charge of 
the Court as to the law applicable to the facts of this 
case, and there being sufficient evidence in the record 
to sustain the verdict, and the question of damages 
for a breach of the contract being one for the jury 
alone to consider, the verdict is not so excessive as to 
justify the inference of gross mistake or undue bias on 
the part of the jury, as to authorize the Court to in- 
terfere with it. Bryan vs. South-Western R. R. Co.... 


4, Under section 3429 of the Code, either the plaintiff 
or defendant may, asa matter of right, amend his 
pleadings at any stage of the cause, and the fact that 
the case is before the jury and part of the argument had 
on the evidence, does not render it too late to amend. 
If, however, the amendment be immaterial, and be 
refused by the Judge, the refusal is not a ground for 
anew trial. Gay vs. Peacock et al.......sscsseeeees souge 

5. Parties in the final trial have thirty days after th 
adjournment of the Court, to accept to the decisions 
made on the trial, and they are not concluded if, on 
inquiry, by the Judge, during the trial, they fail to 
answer or say they are content with his rulings, but 
such a request or demand by the Court is no ground 

for a new trial, unless it appear that the conduct of 
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the Judge, was calculated to prejudice the case before 
the jury. Ibid. 


6. According to the repeated rulings of this Court, in 
order to make the verdict illegal, it must lave been 
rendered without evidence to support it, or be so 
strongly and decidedly against the weight of evidence 
as would authorize the Court to interfere and set it 
aside, and as the verdict in this case does not come 
within that rule, it was notillegal; there being suffi- 
cient evidence in the record to sustain and support it, 
the Court did not err in refusing to grant the new 


trial. Crim va. Sellars....pecccccccceces covevees griceesess 


7. A motion was made for a new trial, on the ground 
that there was no evidence to support the verdict, and 
it appearing from the evidence contained in the re- 
cord that there was sufficient evidence to support it, 
and no error in the charge of the Court to the jury: 

Held, That this Court, in accordance with its repeated 
rulings, will not interfere with the discretion of the 
Court below in refusing to grant a new trial, and that 
ten per cent. damages be awarded, as provided by the 
4221st section of the Code. Holmes vs. Booher, Fee 
&'O..ii....: i gcded cddecdsecsad Sedpeccccsceseqecaceqeepeousll 125 


8. When the verdict of the jury is right upon the facts, 
a new trial ought not to be granted, because the jury 
have found contrary to the charge of the Court ina 
matter not material to the finding, in view of all the 
facts of the case. Plant & Cubbedge vs. The Eufaula 
Home Insurance Co 


9. This Court, in accordance with its repeated rulings, 
will not interfere with the verdicts of juries when the 
evidence is conflicting or contradictory, as it is the 

+ exclusive province of the jury to judge of the credi- _ 
bility and weight of the evidence submitted to them, 
when no material principle of law has been violated 
by the Court in submitting the case to their consid- 
eration. In view of the facts contained in this re- 
cord, and the rulings of the Court in relation thereto, 
we find no error which will authorize the reversal of 
the judgment of the Court below in refusing a new 
trial. Newton vs. Price,...... sdapoonehehsocercongepondon woe 186 


10. If the charge of the Court collectively be right, a 
new trial will not be granted though some isolated 
part of it be wrong. (R.) Ibid. 
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11. The presiding Judge of the Superior Court has no 
legal power or authority to set aside the verdict of a 
jury when the evidence is conflicting, unless the ver- 
dict is decidedly and strongly against the weight of 
evidence; the jury, and not the Court, are the exclu- 
sive judges as to the credibility of the witnesses and 
of the weight of their testimony, and no rule of law 
having been violated in submitting the facts to the 
jury in this case, the verdict, under the evidence con- 
tained in the record, is not so decidedly and strongly 
against the weight of evidence as to authorize the 
Court, under the law, to set the verdict aside and 
order a new trial. Sims & Co. vs. Humber............ 


12. When a motion was made for a new trial on the 
ground that the verdict of the jury was contrary to 
the evidence : 

Held, That there is sufficient evidence in the record to 
sustain the verdict, if the jury believed the witnesses ; 
that the credibility of the witnesses and the weight to 
which their evidence was entitled, was a question for 
the consideration of the jury exclusively, and this 
Court will not control the discretion of the Court be- 
low in refusing to grant a new trial. Rhodes vs. the 
ED sras0cces. cocwenpoctpooponqnosehsoseespedtaaabdaaddtdaéaien 


14. As the evidence in the case was insufficient to prove 
the insanity of the plaintiff, who was a witness for 
himself, and no rule of law was violated by the Court 
below, this Court will not reverse the judgment re- 
fusing to grant a new trial. Thornton vs. McLendon, 


15. If the Court charge correctly law which was not ap- 
plicable to the case made, but so that the jury could 
not thereby be misled, it is no ground for a new trial. 
(R.) Ibid. 

16. In accordance with the repeated rulings of this 

Court, the Court below has no legal power or author- 

ity to set aside the verdict of a jury, on the ground 

that it is contrary to the evidence, except in cases 
where the verdict is decidedly and strongly against the 
weight of the evidence. When the evidence is contra- 
dictory and conflicting, the jury, and not the Court, are 
the exclusive judges as to the credibility of the wit- 
nesses, and as to the weight to which their evidence 
is entitled, in view of their interest, their relation to 
the parties, and other circumstances connected with 
the transaction under investigation. There being no 


771 


208 


215 


263 








772 INDEX. 


error alleged as to the ruling of the Court in submit- 
ting the questions of fact to the jury, and they hay- 
ing found a verdict for the plaintiff, and there being 
sufficient evidence in the record to sustain it, the 
Court below erred in setting the verdict aside and 
granting a new trial. Finney vs. Sanford ............. 295 


17. If the parties in a suit pending agree to submit both 
matters of law and fact to the Judge, and, after a 
hearing, he makes a judgment, this Court will, in a 
motion for new trial, make the same presumption in 
favor of the verdict as though the case had been tried 
by a jury, and if there be evidence to authorize the 
verdict, a new trial will not be granted, even though 
this Court be not satisfied that the weight of testi- 
mony is with the finding. Cunningham et al vs. 


Schley et al 


18. When the principal matter in dispute on the trial 
was whether certain real estate, the title to which was 
taken in a trustee’s own name, had been purchased 
with trust funds, and the vendor was accessible to 
both parties, and after the trial the losing party prays 
for a new trial, on the ground that he has discovered, 
on inquiry of the vendor, new and material evidence 
upon the point in dispute which he did not know at 
the trial, and no excuse is given why application was 
not made to the vendor before the trial : 


Held, That this is not such diligence in preparing for 
trial as will authorize the Court to grant a new trial, 
that the newly discovered evidence may be heard and 
considered. Ibid. 


19, There is sufficient evidence in the record to sustain 
the verdict, and there was no error in the charge of 
the Court, in submitting the question to-the jury, nor 
in the refusal of the Court to charge, as requested by 
defendant’s counsel. Smith & Looper vs. Byers et al.. 439 


20. The jury were the exclusive judges as to the ver- 
dict and weight of evidence of the defendants them- 
selves, who were examined in their own favor. Ibid. 


21. When a Judge, in his charge to the jury in an in- 
dictment for obstructing legal process, told the jury 
that, if the defendant acted against or resisted the 
Sheriff, either by physical force or by argument, he 
was guilty, and the proof clearly showed that he did 
resist by physical force: 
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Held, That though the charge was erroneous in stating 
that the resistance might be by argument, yet, as the 
verdict was clearly right under the proof, a new trial 
will not be granted. Statham vs. the State of Georgia, 







92. There was no error in the Court below, in granting 
the new trial, on the ground that the verdict (for 
$10,000 00) was grossly excessive, under the evidence 
as disclosed by the record ; the jury were not author- 
ized to find a verdict for vindictive damages, and it 
was the duty of the Court to have set it aside, as it 
was contrary to the principles of justice and equity. 
Whilst it is the duty of the Court to hold the de- 
fendant to strict perfurmance of the obligation and 
liabilities imposed by law, it is also the duty of the 

’ Court to protect the company from being wrongfully 
plundered under the form and color of law; and 
wherever it is apparent to this Court that juries, 
either from passion or prejudice against incorporate 
companies, have rendered verdicts which are grossly 
excessive, it will not hesitate to set them aside and 
grant a new trial. The legal and equitable rights of 
incorporate companies are to be measured by the same 
standard in the rendition of the verdicts of juries as 
those of natural persons. Green vs, the Southern Ex- 
press Cd....+++ omerdneraccopacnepes pacsapeapetiinnsicgracehdthenes 























23. As this was not an action brought by the plaintiffs 
for the recovery of any special damage sustained by 
them, the charge of the Court to the jury in relation 
to special damages, was error, and the new trial was 
properly granted by the Court below for that error, 
as well as others stated in the record. Windsor & 
Jowers v8. Oliver.......00 see: seatoae pobbprps shecmasbcnhe phe 


24. In a motion for a new trial, if a brief of the testi- 
mony has been agreed upon by the counsel and filed 
in the Clerk’s office, and the Court has granted a rule 
nisi, it is error in the Court at the hearing to dismiss 

’ the motion because the bricf of testimony was not ap- 
proved by the Court. The granting of the rule nisi 
is a presumptive approval within the meaning of the 
rules of Court. Vanover et al., vs. Turner............ 












25. A motion for a new trial, including the brief of tes- 
timony, may be amended in the same terms as other 
proceedings in the Superior Court. Ib¢d. 


26. The Court charged the jury, “that, if they should 
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believe from the evidence, that the claimants under 

their contract with Hendry, had the right to demand 

the eight bales of cotton, and that Hendry was bound 
to deliver the same to him, in that case they should 
find for the claimants :” 

Held, That the charge of the Court, in view of the facts 
of the case, was quite as favorable to the claimants as 
they had a right to demand, and the evidence being 
conflicting on some of the main points involved, there - 
was no error in the Court below in refusing to grant 
the new trial upon any of the grounds stated therein— 
the rejection of the evidence was not sufficient, for had 
it been admitted, it could not have changed the result 
under the law applicable to the facts of the case, 


Br te Wa, I i cccccscdsccccccecccccccchesessaseneen 584 


27. The Court will not set aside the verdict of the jury 
‘on questions of fact fairly submitted to their consid- 
eration, without such verdict is strongly and decidedly , 
against the weight of the evidence; and in cases 
where the plaintiff or defendant are witnesses for 
themselves, their interest goes to their credibility, to 
be judged of exclusively by the jury. Brown vs. 
Reeth © C0. 0's.0ccedsoceccees coscecece severe coscccsccoceseceses 604 


28. Where a party receives money for investment, and 
the evidence conflicts as to the use made of the funds, 
and as to whether they were in fact used in invest- 
ment, and the question is fairly submitted to the jury, 
on the law of the case, and the verdict of the jury is 
sustained by the evidence : 

Held, That in such case there is no error in the Court 
below in refusing a new trial on this ground. Win- 
ter vs. Matthews, Burke & Cameron........0+ cesceeseveee 652 


29. Where the plea and proof of the defendant, by his 
own testimony, makes out a case of illegal contract, 
and there is other evidence denying it, and the jury 
find against such plea on the facts submitted under the 
law to the jury: 

Held, That the verdict was not contrary to law, as the 
application of the law in such case turned upon the 
question of fact, of which the jury were properly to 
judge. Ibid. 

30. Where, on a trial before a jury, it was in issue 
whether a horse was sound at the time of a sale, and 
there was evidence on both sides upon the point, one 
of the witnesses saying he was slightly lame and con- 
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tinued to grow worse for a year, and after the trial a 

witness was found who would swear that the horse 

was not lame at the sale, or for a long time thereafter, 

when he got a hurt which made him seriously lame: 
Held, That this was only cumulative evidence, and not 

a ground for new trial. In order to justify a new 

trial on the ground of newly discovered evidence, it 

must appear that the newly discovered evidence is 

such as will probably change the verdict. Orand, 

Paramore & Co. vs. Walker.....ccccss scecveccccccccccscece 657 
31. When there is a plea of the general issue, and, also, 

a special plea setting up matter of defense, which 

might be proven under the general issue, and the 

Court dismisses the special plea as surplusage, this is 

not such error as will require the verdict to be set 

aside, if the Court, in fact, allow the evidence under 

the plea of the general issue. City Fire Insurance 

Co. of Hartford v8. Carrugi.....cccocecsescessecssecsceeees 660 
82. A charge of the Court, though erroneous, which 

does not affect the verdict, is not a good ground for a 

new trial. Cutcher v8. Jomes.....sccccsessceve sessessceees 675 
33. In an issue of fact, if there be evidence on both 

sides, this Court will not disturb the verdict unless it 

be strongly and decidedly against the weight of tes- 

timony. Ibid. 


NOLLE PROSEQUI.” 

An indictment for obstructing legal process is not one 
of the cases which, under section 4609 of the Revised 
Code, may be settled between the prosecutor and the 
defendant, nor is it within the power of the Solicitor 
General, after the supposed settlement of such a case, 
to enter a nolle prosequi of it by handing a paper to 
that effect to the Clerk. A nolle prosequi, as it must 
go upon the minutes of the Court, must be made in 
the presence and with the knowledge of the Judge; 
and in cases not authorized by law to be settled be- 
tween the parties, must be by consent of the Court. 
EAA 00, TAG TR acsne <hicoanndocense dddencndsthasbeine’ 507 


NON JOINDER. See Equity Pleading, 3. 
NOTE. See Promissory Note. 
NOTICE. 


In order to render the drawer liable, the holder must 
VoL, xLI—50, 





776 INDEX. 





present the draft at the place designated for payment, 
and give notice of refusal to the drawer. Notice is a 
condition precedent to his liability, and must be aver- 
red and proved, and if there be anything in the case 
which the plaintiff relies on dispensing with such pre- 
sentation and notice, as that the drawee had no effects 
in the hands of the drawer, and is not damaged, that 
must be averred and proven, and without this the 
case is not prima facie made out against the drawer, 


Benedict, Hall & Co vs. Davis....... pie wppdielbyctides coeines 614 
NOTICE OF FRAUD. See Equity, 3. 
NOVATION. 


If Mrs. Cherry, before she became guardian of her 
minor children, purchased_the negroes in her own 
right at the executors’ sale of her deceased husband’s 
property, and was indebted to the executors therefor, 
and after she became the guardian of her children, re- 
ceipted to them for the amount due by her as so much 
money received from them due to her wards, and 
thereby cancelled her own indebtedness to them for 
the slaves she purchased, and charged herself, as 
guardian, with the debt as being due by her to her 
wards, it was, in law, a novation, and the original 
contract between her and the executors, the conside- 
ration of which was slaves, was extinguished and at 
an end, and cannot be set up by the defendants in a 
suit on the guardian’s bond as being a debt, the con- 
sideration of which was a slave or slaves. Cherry et 


hb PANIC ii we'tnis onnnpenvocncrponacdspacernenne aeneees cosnentn . 579 
See Principal and Surety. 


NUISANCE. 


Inasmuch as the Code does not specially provide who 
shall pay the costs on the trial of such cases, (for 
nuisances) when the verdict is for the defendant, yet, 
as the jury have found that the complaint of the par- 
ties was not well founded in point of fact, by return- 
ing a verdict for the defendant with costs of suit, it is 
but just and right, that the parties who originated 
and instituted the proceeding, should pay the cost of 
it. Wilkinson et al vs. Officers of Court.....1...ee0e008 185 


OBSCENE LANGUAGE. See Criminal Law, 2. 
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OBSTRUCTING PROCESS. 
See Criminal Law, 15, 16, 18. 


ONUS PROBANDI. See Order of Argument. 


OPPROBRIOUS WORDS. See Criminal Law, 21. 


ORDER OF ARGUMENT. 


In a claim case, if the defendant in fi. fa. was in posses- 
sion of the property levied upon, at the time of the 
levy, the burden of proof is upon the claimant, and 
he is entitled to the conclusion. Bartlett vs. Russell.. 

See Practice in Supreme Court, 20, 24. 


ORDINANCE OF 1865. 


1. This case falls within the Scaling Ordinance of 1865, 
and as there was evidence to sustain the verdict, this 
Court will not interfere. Lamar vs. Thornton et al... 


2. A contract made Ist October 1866, although for a 
consideration existing prior to the Scaling Ordinance 
of 1865, is not embraced within the Ordinance. When 
parties to contracts made during the war have, since 
the publication of the Ordinance of 1865, met and 
adjusted the equities between themselves without fraud, 
mistake or imposition, and one of them has given the 
other a new note or obligation, as a settlement of the 
differences between them, the case falls within neither 
the letter nor spirit of the Ordinance, and this Court 
will not reverse the decision of the Judge of the Su- 
perior Courts, who orders a plea which sets up such 
a state of facts to be stricken. Owen vs. Wiillis.......+« 

3. In a suit on a note made in 1864, when there was no 
plea of the general issue under oath, but there was a 
plea of the Ordinance of 1865, admitting and setting 
forth a consideration for the note, but setting up that 
the plaintiffs ought not to recover therefor more than 
one hundred dollars, it was error in the Court to 
charge the jury that they might scale the note its full 
amount. Hartridge, Chisolm & Loyd vs. Fry.......+ 

4. A contract for rent, made in 1864, like any other 
contract, is subject to the Scaling Ordinance of 1865, 
and the rule laid down in section 2267 of the Code, 
that the destruction of the tenement by fire, or the loss 
of possession by any other casualty, not caused by the 

landlord, or from defect of his title, shall not abate 
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the rent contracted to be paid, must be construed in 
connection with the Scaling Ordinance, and subject 
under it to the right of the defendant, to give in evi- 
dence the consideration of the rent notes, and the value 
thereof at any time. 
As the tenement rented was destroyed by the Federal 
army, during the period for which it was rented, and 
as it is the consideration of the rent notes, the defend- 
ant has the right to give in evidence its value, after 
the destruction, as well as at any other time, and the 
jury, upon the whole evidence, may adjust the equi- 
ties between the parties. WARNER, J., dissenting. 
Chart £0, TEAC ORR 006 pov ersccascocspcenseccacsonesoprensih 137 
5. When a note was given in January, 1865, for Confed- 
erate treasury notes loaned, the jury may adjust the 
equities between the parties under the Ordinance of 
1865, though it may not be distinctly given in charge, 
There is nothing in this case to distinguish it from 
other like cases decided by this Court. Blow vs, 
Tain dthnocderastnensnnsserecenes peanseatendasntenscsmnaienal 293 
6. In cases coming under the Ordinance of 1865, in re- 
lation to Confederate contracts, the jury have a large 
discretion in the adjustment of the equities between 
the parties under the contract. Cutcher vs. Jones..... 675 
7. Parol evidence contradicting the terms of a written 
contract is not admissible on the ground that the con- 
tract is included within the Scaling Ordinance of 
1865. Ibid. 


ORPHANS. See Minors. 
PAROL EVIDENCE. See Ordinance of 1865-7. 
PARTIES. 


The non-joinder of some who should be parties is not 
ground for general demurrer to a bill, for that may be 
cured by amendment. Hand et al., vs. Dexter et al... 454 

PARTY AS WITNESS. 

See New Trial, 12. 


“ Witness. 


PHYSICIAN. See page 626. 


PLEADINGS. 
1. If a defendant has filed no plea, he is in default, and 
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cannot introduce evidence; but this, under the long- 
established practice in Georgia, does not entitle the 
plaintiffs to a judgment till they have made out their 
case by proof, and the defe&dant without a plea, has 
the right to object to the rendition of a judgment 
against him, which, ypon the plaintiff’s own showing, 
is illegal. Durden vs. Carhart & Bro........ {al neddd 
2, In a suit on a note made in 1864, when there was no 
plea of the general issue under oath, but there was a 
plea of the Ordinance of 1865, admitting and setting 
forth a consideration for the note, but setting up that 
the plaintiffs ought not to recover therefor more than 
$100 00, it was error in the Court to charge the jury 
that they might scale the note its fullamount. Hart- 
ridge, Chisolm & Loyd vs. Fry....... avaseiies shcdeee decks 


8. When an instrument, in writing, containing a lega 
obligation to pay money, is sued upon, in an action of 
assumpsit, and is set forth in haec verba, or according 
to its tenor and effect, the declaration is not demurra- 
ble under our statute, though the instrument may be 
called a promissory note, when it is not such techni- 
cally. Hoop vs. Atkins, Dunham & Co...+0.0 000. secre 

4, A livery stable keeper has, under our law, a lien upon 

the horses of his customers in his possession, not only 

for the board of the horses, but for other accounts 

against the customers, in the line of the livery stable 

business, and this lien may be enforced under the stat- 

ute for enforcing steamboat liens. Gammell & Co., 

a ee 1GE(peececenedeoens 

5. If a plaintiff strikes the name of one joint defendant 

from the declaration on the trial, because he has failed 

to prove his joint liability, the other defendant may 

then file a plea in abatement, if he wishes to show that 

the person whose name is so stricken is jointly liable. 

But if defendant joins in the plea with the person 

stricken, the namés of two other persons, alleging 

that they are also jointly liable, when such plea as to 

them could only have been filed under the statute at 

the first term, such plea, as a whole, is bad, and it was 

not error in the Court to refuse to entertain it. Mott 

Oi, Fe, Mie0Ne A Cine cncavhnscepiopen: pansies enescapbiie 

6. In an affidavit filed to prevent the award of arbitra- 

tors, which has, by order of the Court, been entered 
upon its minutes, from becoming the final judgment 
of the Court in the cause, it is not sufficient to state 
in general terms that the award js the result of acci- 
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dent, mistake or fraud, or is generally illegal, the affi- 
davit must state such facts of fraud, accident or mis- 
take, or designate such illegality, as that the Court 
may see that the mistake, etc., did, if the statement 
be true, occur, and that it was material to the issue, 
Mitchell et al., vs. Mayor and Council of Brunswick... 370 

7. The affidavit must be such as that, if the other party 
should not deny it, the Court can intelligently pro- 
nounce that the award was the result of the fraud, 
accident, mistake, or illegality charged, or no issue 
can be formed upon it, and no judgment of the Court 
can be rendered setting it aside. Ibid. 

8. The legal effect of a plea of the general issue by the 
defendant, is an absolute and general denial of what 
is alleged in the plaintiff’s declaration, whereby the 
-fact of indebtedness is affirmed on one side and denied 
on the other, which denial of indebtedness to the 
plaintiff is an issuable defense; and if sworn to by 
the defendant, it entitles him to go before a jury for 
the trial of that issue. Causey vs. Cooper......s.esecees 409 

9. When an action of trespass for false imprisonment 
was instituted by the plaintiff against McCray and 
Mitchell and the Southern Express Company, in the 
county of Sumter, where two of the defendants resi- 
ded, and the defendants appeared by their counsel and 
filed their joint plea to the merits of the action, with- 
out excepting to the jurisdiction of the Court: 

Held, That it was too late for the Southern Express 
Company, one of the defendants, to object to the ju- 
risdiction of the Court on the appeal trial of the 
cause, although the verdict of the jury on the first 
trial was against that defendant alone, and it was the 
only party entering the appeal. (By..two Judges.) 
Green vs. The Southern Express Company.......+. veceee 516 


POLLING JURY. See Jurors, 2. 
POSSESSORY-WARRANT. 


When, after a trial on a possessory-warrant and a judg- 
ment, the Court delivered the property to the success- 
ful party, on his giving the bond and security, as 
required by section 3959 of the Code, and the case 
was carried afterwards to the Superior Court by cer- 
tiorari, and the judgment reversed, but before the 
reversal, the party receiving the property has sold the 
same and cannot produce it, it is error in the Court 
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to attach him for contempt, in failing to obey its 
order to redeliver the property. Johnson vs. Yeomans 
Be Pode os i. 00 dvecie icdbde desde sets tistondeh csissedd 


POSTHUMOUS CHILD. See Wiils, 2. 
PRACTICE IN SUPERIOR COURTS. 


Where the Judge of the Superior Court required the 


affiant in an affidavit of illegality to an execution, 
which affidavit was quite voluminous, to make a brief 
of the grounds taken in the affidavit, in the shape of 
a motion, this was uot such error as this Court will 
correct, it being mere matter of practice, for the con- 
venient transaction of the business of the Court. But 
in so doing, if a material allegation in the affidavit is 
not included in the brief, it is error in the Court to 
reject evidence going to support it, and confine the 
defendant to the brief. Shorter vs. Moore, Trimble & 
COMPANY ...0s0revsecedcescerecner sossesccccceseseeccscsocicessre 


PRACTICE IN THE SUPREME COURT. 


1. When this cause was called in its order, counsel for 


plaintiff in error, failed to furnish copies of the bill 
of exceptions, as required by the 12th Rule of Court, 
and the Court, ea swo mero motu, dismissed the cause. 
Briley et al. vs. Underwood et al....cscsccccsesescseeverees 


2. The Court will not, by consent, transfer a cause to the 


end of another Circuit, but will transfer it to the end 
of the entire docket, by consent. (K. See note at the 
end of the Report.) Anderson vs, Taylor......+.+s0+0 


3. A failure of the Clerk below to certify the record 


or 





within ten days from the filing of the bill of excep- 
tions in his office, is no ground for dismissing the cause 
in the Superior Court ; Provided, counsel for plaintiff 
inerror exercised ordinary diligence to have the Clerk 
below certify it in time. (R.) Jones vs. Payne....... 
What amounts to ordinary diligence depends upon 
the circumstances of the case. Counsel should apply 
for mandamus against the Clerk, unless the circum- 
stances render it impracticable or unneccessary to do 
so. (R.) Ibid. 

Under the Constitution a cause must be disposed of 
at or before the second term. Providential cause is 
not good for postponement except at the first term. 


(R.) Ibid. 
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6. The original bill of exceptions being lost, and a cer- 
tified copy of it being in Court, this Court, upon the 
admission of counsel that there was an error in said 
certified copy, allowed the error corrected, and the co- 
py so corrected to be established in lieu of the lost orig- 
inal: (R. See end of Report.) Gay vs. Peacock 
I ecacarbecttobince gunna csieg hatnanegaveedss coshadensrandakitieasl 

. If the record be so confused that it is impossible to 
determine from them what was the real status of the 
case below, the writ of error will be dismissed on mo- 
tion of counsel. The Court ought to dismiss it on its 
own motion, but it may hear the case if no motion to 
dismiss it is made. (R.) Davis vs. Meyers 

. The failure of the Clerk below to send to the Clerk 
of this Court the receipt which, by Rule 112th of this 
Court, he should take from the Post Master or Ex- 
press Company, for the record, when he delivers it 
for transmission to this Court, is no ground to dismiss 
the writ of error. The Rule is but directory to the 
Clerks below. (R. Seeend of Report.) Tanner vs. 
Hollingsworth 


. A cause was twice continued here because the record 
was incomplete. At the third term it was dismissed 
because it was the third term of said cause, and beeause 
plaintiff in error showed no diligence in trying to get 
the record here. (R.) (By two Judges.) Walker 
vs. Jackson 

10. If the transcript of the record be not certified or sent 
up to this Court within the time prescribed by the 
statutes and the rules of this Court, and no diligenee 
to procure it to be done, by the counsel for plaintiff 
in error, appears, the writ of error will be dismissed. 
(R.) Lopez vs. McArdle 414 

11. It is not a sufficient assignment of errors, as toa 
charge of the Court set out in extenso, to say that each 
and every part of it is error. McCay, J., dissented 
from the judgment of the Court, upon the ground that 
there was another sufficient assignment of error, as to 
the rejection of evidence. He thought that that could 
be heard, though the charge could not be reviewed. 
(R.) Ibid. 

12. When counsel propose to show that, within the time 
prescribed by the rule of this Court, they applied to 
the Clerk below to see if he had transmitted the re- 
cord to this Court, a statement that they did so at the 
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roper time, or “ within a few days thereafter,” is too 
indefinite to meet the requirements as to diligence. 
(R.) McCay, J., dissenting. Perry et al., vs. Gunby 415 

13. If the failure of the Clerk to send up the record is 
caused by counsel for plaintiff in error misinforming 
him as to where the rule, fixing the time within which 
to send it up, was to be found, the writ of error will 
be dismissed. (R.) Ibid. 

14, A motion to dismiss the writ of error, takes prece- 
dence of one to remove the cause to the United States 
Courts. (R.) Edgarton, Rogers & Hatch vs. Webb 
& Company......++0++ Lcncige seecqentpiieenn age ianeniiaiedil 417 

15. If it be questionable whether the United States Dis- 
trict Court will take jurisdiction of the cause to be 
removed from this Court, the order for removal will 

‘be upon terms that, if the United States Court re- 
fuses to take jurisdiction, the judgment below shall 
stand affirmed. (R.) Ibid. 

16. When the dismissal of the writ of error had been 
prevented by a statement of counsel as to diligence, 
and the cause was then ordered to be removed to the 
United States, counsel for plaintiff in error, by calling 
attention to the fact that he had, perhaps, committed 
an error in his statement, was allowed to have the or- 
der of removal revoked, and his cause withdrawn. 

(R.) Ibid. 

17. The want of a certificate by the Clerk below to what 
is sent here as the record is no ground for suggesting 
a diminution of the record. (R.) Rankin et al., vs. 
Ardeveon, 6 Gb ii.cicdiccstdicerdcdidesidestsitictiecdiiieed 419 F 

18, If, when a cause is called for hearing, there is no re- 
cord certified from the Court below, the cause will be 
dismissed. The certificate should have been supplied 
by mandamus from the Judge of the Superior Court. 
(R.) bid. 

19. If counsel be detained from Court providentially, 
and in his absence his cause be dismissed, for want of 
prosecution, it may be reinstated. (R.) Sparks vs. 
MET ia 3 ss picvsncndidrgdbihicdses ncaseldcsabbchaiaoveeuaeile 421 

20. If extra time be wished, it must be asked befure 
the argument begins. (R See end of Report.) Smith 
& Looper vs. Byers et al ...0600++0ccccedsisvnccssotevesoseed 439 

21. When the cause was called here, no appearance was 

made for defendant in error, but several days after- 

wards, and before the case was decided, Mr. Estes ap- 
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peared, and by permission of the Court filed his brief, 
(R.) Murphy vs. Griggs.......++. dbesdivs ocspavs ddbeantWiee ‘ 


22. This cause was argued here on the 21st of January, 
On the following Tuesday, when the Court was about 
to deliver opinions, counsel for the Express Company 
stated that the cause had been settled since the argu- 
ment, that he was aathorized to withdraw the record, 
and he wished to do so to prevent the announcement 
of the opinion. The Court said the application was 
too late, and delivered its judgment in the case, 


(R.) Green vs. Southern Express Company, ...+.+++e++00 


23. This record was delivered in the Express office, but 
upon showing that it was sent in time, it was entered 
upon the docket, though it arrived after return day 
fur this term. (R.) Felton vs. Hill et al....... vile ova Vans 

24. It was stated to the Court, that various actions of 
ejectment depended upon the construction of said will, 
and it was asked that counsel in them might appear 
in this cause and that extra time be given for argu- 
ment. Leave was granted, with three hours extra 
time. (R.) bid. 

25. The consent of counsel to the correctness of the brief 
of the evidence was not certified. Upon a suggestion 
of a diminution of the record to supply this, it was 
admitted to be correct, and the case proceeded. (R.) 
Mitchell vs. The State........+. eos onccesedesuscesebeueeeens 

See Bill of Exceptions. 

“© Jurisdiction of Supreme Court. 


PRESUMPTION. 


Where a note was made and delivered in the purchase 
of a mining privilege at Pike’s Peak, in Kansas, on 
the Sabbath day, and suit thereon is brought in the 
Courts of this State, and there is no evidence of the 
lex loci contractus produced on the trial: 

Held, That the presumption of law is, that the law of 
the place where the note was made is the same as our 
own ; especially will such presumption be made where 
a contrary presumption would be unjust to the chris- 
tian civilization of the age and in violation of the 
decalogue. Hill vs. Wilker.......06+.000 sadncesbiie dipoles 

See Criminal Law, 11. 


PRINCIPAL AND AGENT. 
1. The Southern Express Company, as a corporation, is 


466 
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liable for the acts of its officers and agents, when act- 
ing in the sphere of their appropriate duties, and an 
agent of said company who arrested the plaintiff, who 
was suspected with having stolen money from the 
company, for the purpose of recovering the money so 
stolen for the benefit of the Company, was acting within 
the sphere of his appropriate duty as the agent of said 
company, and the arrest of the plaintiff by such agent 
under the circumstances set forth in the record, was 
not such a willful trespass on the part of the agent as 
will exonorate the Company from liability for the 
conduct of their agent in making the arrest; the 
more especially as the company, after the arrest and 
discharge of the plaintiff, recognized the authority of 
their agent to make the arrest, by endeavoring to pro- 
cure a release from the plaintiff for the damages sus- 
tained by him in consequence of such arrest and im- 
prisonment. (By two Judges.) Green vs. Exp. Co.. 
2. The statute against intruders ought to be strictly con- 
strued, and an attorney at law is not such an agent, 
without special appointment, as would authorize him 
to make the affidavit under the provisions of the law. 
Montgomery vs. Walker.....s.000 cececesesees codsviorns tatnee 


PRINCIPAL AND SURETY. 


1, Where a promissory note, payable in money general- 
ly, and dated in November, 1865, was signed by the 
principal and security, and was delivered to the payee 
by the principal in the absence of the surety, but be- 
fore the delivery, the principal, to induce the payee 


to accept it, added on the notea memorandum, signed . 


by himself, that it was to be “paid in gold, gold 
having been the consideration” : 

Held, That whether the security was or was not releas- 
ed, depends upon whether or not the proof shows that 
the note was signed by him with the understanding 
it was to be paid in gold—since a mere reduction to 
writing, by the principal, of what was in fact the 
agreement of both the principal and security, at the 
time of the signing of the note, would not be a change 
of the contract. Hanson vs, Crawley...c.cccsceveceeees 

2. It was error in the Court to charge the jury that 
such a memorandum did not release the security, in 
the absence of proof that he signed the note with the 
understanding it was to be paid in gold. Ibid. 


See Administrators and Executors, 2. 
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PROCESS. 


1, When attachment nisi for contempt was served per- 
sonally by a constable, and process was not attached 
to the original bill or copy served : 

Held, That the service was sufficient to bring the party 
into Court, and is not such process as requires to be 
annexed to the bill or copy and served by a sheriff, 
deputy or coroner of the county. Remley vs. De Wall. 466 

2. The party put into possession under a warrant impro- 
perly issued on the affidavit of an attorney at law, 
takes no benefit from such void warrant and process, 
and stands in the light of the law as a trespasser. 
Montgomery vs, Walker ....0se0scssereseseseccceesereceevens 681 


PROCHIEN AMI. See Equity, 12. 
PROMISSORY NOTE. 


1, Where a promissory note, payable in money general- 
ly, and dated in November, 1865, was signed by the 
principal and a security, and was delivered to the payee 
by the principal in the absence of the surety ; but be- 
fore the delivery, the principal, to induce the payee to 
accept it, added on the note a memorandum, signed 
by himself, that it was to be “ paid in gold, gold hav- 
ing been the consideration” : 

Held, That whether the security was or was not releas- 
ed, depends upon whether or not that the proof shows 
that the note was signed by him with the understand- 
ing it was to be paid in gold—since a mere reduction 
to writing, by the principal, of what was in fact the 
agreement of both the principal and security, at the 
time of the signing of the note, would not-be achange . 
of the contract. Hanson vs. Crawley..........:00+ 00000 303 


2. It was error in the Court to charge the jury that such 
a memorandum did not release the security, in the ab- 
sence of proof that he signed the note with the under- 
standing it was to be paid in gold. Ibid. 

3. Where a note was made and delivered in the purchase 
of a mining privilege at Pike’s Peak, in Kansas, on 
the Sabbath day, and suit thereon is brought in the 
Courts of this State, and there is no evidence of the ; 
lex loci contractus produced on the trial : 

Held, That the presumption of law is, that the law of 

the place where the note was made is the same as our 
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own ; especially will such presumption be made where 
a contrary presumption would be unjust to the chris- 
tian civilization of the age and in violation of the dec- 
alogue. 

As the laws of this State forbid, under penalties, any 
violation of the Lord’s day by the transaction of any 
business, trade or calling, a note made upon the Sab- 
bath day, in pursuance of trade or business, will not 
be enforced by the Courts of this State under the laws 
of this State, as such contract is void. Hill vs. Wil- 
BoP iocbssiccescconcese ge seoce dacedhunehctbiees dbponstendekeiaabecd . 449 


PURCHASERS. 


. A mortgagee, to the extent of his interest in the land 
mortgaged, stands upon the same footing as any 
other bona fide purchaser without notice of the trust, 
and the Court should have so charged the jury; the 
more especially, as this principal of the law was dis- 
tinctly recognized and adjudicated by this Court be- 
tween these same parties, in the case reported in the 37th 
Georgia Reports, 392, ordering the injunction granted 
to restrain Thrasher, the mortgagee, from enforcing 
his mortgage against the land to be dissolved. Lane 
et al. vs. Partee and wife.....s..esccececeeee inbindosiee side's nigei 202 


2. The Act ot 1847, requiring marriage settlements pre- 
viously made to be recorded in the county of the hus- 
band’s residence within twelve months after the pas- 
sage of the Act, or be void against bona fide purcha- 
sers or creditors without notice, who purchase or give 
credit, before the actual record, applies only in favor 
of bona fide creditors, who, without notice, give credit 
on the faith of the property, and does not render the 
settlement void in favor of a debt due by the husband, 
as guardian, under the appointment of the Ordinary, 
or under a testamentary appointment wjthout affirm- 
ative proof that, on the testamentary appointment, 
credit was given to the husband on the faith of the 
property. Cunningham et al. vs. Schley et al,.......06 426 


— 


PURCHASE MONEY. 


See Homestead and Exemption, 1, 4, 
« Liens, 1, 3, 6. 


RATIFICATION. See Principal and Agent. 
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REBELLION, 


See Constitutional Law, 7, 9. 
“ De facto Governments. 


RELIEF. See Ordinance of 1865. 


REMOVAL OF CAUSES TO U.S. COURTS, 


1. Mathew B. Peters had a wife, Thalia Peters, and 
three minor children, in New York. A total divorce 
was adjudged between them in the proper Court in 
that State, and it. was further adjudged that he pay 
to his divorced wife ten dollars per week during their 
joint lives, as alimony. Mathew B., afterwards mar- 
ried another wife, Anna M. Brown, in Georgia, who 
had one child, when he became a lunatic, and Colonel 
Best was appointed his guardian. 

Thalia, his first wife, a citizen of New York, filed her 
bill in equity in the Superior Court of Bibb county, 
Georgia, setting forth the judgment for alimony, and 
charging that it was wholly unpaid, and praying that 
the lands of her late husband be sold by the guardian, 
and the money raised be applied in paying off her 
claim. Mathew B. Peters died pending this suit, and 
Best became his administrator. 

Anna, his last wife, commenced her proceeding in the 
Court of Ordinary of Bibb county, to have a year’s 
support alllowed her and her minor child out of the 
estate, in preference to all other liens. The Commis- 
sioners, by their return, allowed her $1,800 00. And 
Thalia, the first wife, appeared in Court and contro- 
verted Anna’s right. The Court of Ordinary refused 
to approve the return of the Commissioners, on the 
ground that the three minor children of. Thalia were 
not provided for by the return, and on the further 
ground that Thalia’s judgment, by the law of New 
York, is a special lien on the estaie, higher than the 
claim of Anna, to a year’s support. 

Best, the administrator, then filed his amended answer 
to Thalia’s bill against him, in the nature of a cross- 
bill against them both, and against various other de- 
fendants claiming to have the highest lien on the fund, 
for bills for the lunatic while in the assylum, bills for 
nurses and attendants, doctor’s bills for services in 
his last illness, burial expenses, ete. 

Thalia Peters then filed her affidavit, stating that she 
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has reason to, and does believe, that from prejudice, or 
local influence, she will not be able to obtain justice 
in the State Court, and prayed that the case pending 
between the said Anna and herself be iranstered to 
the Cirenit Court of the United States: 

Held, That the Court below erred in granting the ins 
of "transfer, as there cannot, in this case be a “final de- 
termination of the controversy, so far as it concerns 
her,” in the Federal Court, unless all the other parties 
to the litigation, claiming prior liens upon the funds 
of the estate, were before the Court. WARNER, J., 
dissents. Peters et al., vs. Peters et Cl...ccc.scccseceeseee 

2. A motion to dismiss the writ of error, takes prece- 
dence of one to remove the cause to the United States 


Courts. (R.) Edgarton, Rogers & Hatch vs. Webb 


3. If it be questionable whether the United States Dis- 
trict Court will take jurisdiction of the cause to be 
removed from this Court, the order for removal will 
be upon terms that if the United States Court refuses 
to take jurisdiction, the judgment below shall stand 
affirmed. (R.) Ibid. 

4, When the dismissal of the writ of error had. been 
prevented by a statement of counsel as to diligence, 
and the cause was then ordered to be removed to the 
United States Court, counsel for plaintiff in error, by 
calling attention to the fact that he had perhaps com- 
mitted an error in his staement, was allowed to have 
the order of removal revoked, and his cause with- 


drawn. (R) Ibid. 
RENT. See Landlord and Tenant. 
RES ADJUDICATA. 


While the record was being read, the Court discovered 
that this was the same cause which had been dismissed 
because of defects in the bill of Exceptions, at De- 
cember Term, 1869, (See 40th Ga. R., 547,) and dis- 
missed it, because the judgment below had _ been 
affirmed by dismissal here, the matter was res adju- 
dicata, Gillion vs. TEMBIOY 5.05 0svcrissintecice ecqhes Seslienee 


RESCISSION. See Contracts, 3, 4, 5. 


RETROACTIVE LEGISLATION. 


The retroactive Ordinance of 1865 and the Constitution 
of 1868, confirm the Acts of the illegal legislative 
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bodies which met in this State during the war, where 
not in aid of the rebellion, and not in conflict with 
the Constitution of the United States. But these 
Acts of confirmation are not to divest vested rights, 
but are to be construed as Acts of peace and to pre- 
vent injustice. 
Under this retroactive legislation, the Acts passed du- 
ring the war, suspending the Statute of Limitations, 
are made valid in all cases, where the legal statutes 
in existence at the commencement of the struggle, 
had not fully run in favor of the defendant, before 
the passage of the Ordinance of 1865; but they do 
not revive a right of action that was barred by the 
legal Acts in existence prior to the passage of the 
Ordinance of 1865. Calhoun vs. Kellogg... .....ss0.00 231 






































RETURN—TRAVERSE OF. See Appearance. 
REVENUE. See Stamps. 
RIGHT OF ACTION SURVIVING. See Action. 
RIPARIAN PROPRIETORS. See Water-Courses. 





SABBATH DAY. 


Where a note was made and delivered in the purchase 
of a mining privilege at Pike’s Peak, in Kansas, on 
the Sabbath day, and suit thereon is brought in the 
Courts of this State, and there is no evidence of the 
lex loci contractus produced on the trial : 

Held, That the presumption of law is, that the law of 
the place where the note was made is the same as our 
own; especially will such presumption be made where 

~ a contrary presumption would be unjust to the chris- 
tian civilization of the age and in violation of the 
| decalogue. 

As the laws of this State forbid, under penalties, any 
violation of the Lord’s day by the transaction of 
any business, trade or calling, a note made upon the 

Sabbath day, in pursuance of trade or business, will 
not be enforced by the Courts of this State under the 
laws of this State, as such contract is void. Hill vs. 

PUI nanprades chosenaoansheccosceperant openepsdpoananines enbhoe 449 


SAYINGS OF PARTY, Etc. 
See Evidence, 6, 7, 8, 9. 
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SCALING ORDINANCE. See Ordinance of 1865. 
SCHEDULE. See Homestead, 6. 


SECONDARY EVIDENCE. 
See Evidence, 1, 13, 14. 





SERVICE. 









1. When attachment nist for contempt was served per- 
sonally by a constable, and process was not attached 
to the original bill or copy served : 
Held, That the service was sufficient to bring the party 
into Court, and is not such process as requires to be 
annexed to the bill or copy and served by a Sheriff, 
deputy or coroner of thecounty. Remley vs. De Wall, 466 
2. From the facts disclosed by the record, there was no 
error in the Court below in refusing the motion for a 
continuance for the purpose of allowing Lane to tra- 
verse the return of the Sheriff as to the service of the 
bill on him, and in refusing to allow the Sheriff’s re- 
turn of service to be traversed after the defendant, 
Lane, had appeared in the cause as a defendant, and 
participated in the litigation. Lane vs. Partee and 


3. A foreign corporation doing business in this State, is 
subject to the jurisdiction of the Courts of this State, 
if it can be served with process; and, as, by our law, 
any corporation may be served with the process of a 
Court having jurisdiction of the suit, by serving “any 
officer or agent of such corporation,” so any foreign 
corporation having an officer or agent here, may be 
served by serving its officer or agent. City Fire Ins. 
Co. of Hartford vs. Carrugi.....cccesscsvesccsescscecesees 660 

4, Service of a bill of exceptions by leaving a copy at 
the residence of the defendant in error is good ; and 
it need not be served by the Sheriff. Warner, J., 


dissenting. (R. See end of Report.) Montgomery 
C6: WEE... onteeeePeogape eocolcvcgenacenccessspeanesecrianeh 681 












SET-OFF. 


When the plaintiff in a judgment has taken the benefit 
of the Homestead and Exemption Law, and thereby 
exempted all his property from the payment of his 
own debts, a defendant in a judgment in his fa- 


Vou. xLi—51, 
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vor, who has a judgment against him and another, 
which was dormant when the bill was filed, and has 
since been revived, has an equity springing out of the 
facts of the case, which entitles him to apply to the 
Court of Equity to have the judgment in favor of the 
person taking the benefit of the homestead and exemp- 
tion enjoined until the two judgments are set-off 
against each other. Tommey & Stewart vs. Ellis...... 260 










SETTLEMENT. See Nolle Prosequi. 
SHERIFF. 






See Contempts, 7. 
“ Traverse of Sheriff's Return. 


SLANDER. 


An action for slander was brought by the plaintiffs, 
Windsor & Jowers, as merchants and _ partners, 
against the defendant, alleging that they were honest, 
reliable merchants, buying and selling goods, wares, 
and merchandise, and making frequent purchases, by 
the wholesale and otherwise, from merchants in the 
city of New York, and having good credit in said 
city, and that the defendant, on the 6th day of Jan- 
uary, 1868, in the city of New York, wickedly in- 
tending to destroy the good name and credit of the 
plaintiffs, did speak, utter and publish the following 
false and scandalous words, to-wit: “They (meaning 
the plaintiffs) have sold out; they are not worth fifty 
cents on the dollar.” There was no allegation in the 
declaration of any special damage resulting from the 
speaking of the words, to the plaintiffs. On the trial 
of the case in the Court below, the plaintiffs were 
sworn in their own favor, who stated. that they had 
been merchandizing in the city of Americus; that in 
the month of August, 1867, they sold out their stock 
in trade and store-house to the defendant, intending 
thereafter to buy goods and continue the business, 
which had not been done. The Court charged the 
jury, among other things: “If the partnership of 

Windsor & Jowers was actually dissolved—that is, if 

they had sold out their house and lot, and their stock 

of goods, and were not in trade at the time of the 
words spoken, it is incumbent on the plaintiffs to 

show and prove special damage before you can find a 

verdict in their favor. Any damage, such as precipi- 
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tating law suits against them, and involving them in 

costs, if proven to have grown out of the words 

spoken, are special damages, such as to authorize a 

verdict. If special damage is proven, though small, 

the jury can increase the damages according to the 

aggravating circumstances of the transaction.” The 

jury found a verdict for the plaintiffs for the sum of 

$4,000 00. The defendant made a motion for a new 

trial on several grounds, which was granted by the . 
Court below, to which the plaintiffs excepted : 

Held, That inasmuch as the plaintiffs were not engaged 
in trade at the time of the alleged speaking of the 
words, they were not entitled to recover without al- 
leging in their declaration, and proving on the trial 
special damages resulting from the speaking of the 
words by the defendant, and as this was not an action 
brought by the plaintiffs for the recovery of any spe- 
cial damage sustained by them, the charge of the 
Court to the jury in relation to special damages, was 
error, and the new trial was properly granted by the 
Court below for that error, as well as others stated in 
the record. Windsor & Jowers vs. Oliver 


SLAVE DEBTS. 


1. A bill was filed to marshal the assets of a decedent’s 
estate, and the Court decided that a note given for 
the purchase-money of a slave was not entitled to be 
paid out of the assets of the estate: 

Held, That in accordance with the ruling of a majority 
of this Court, in Shorter vs. Cobb and White vs. Hart, 
the Court below had no jurisdiction, or authority, to 
enforce any debt, the consideration of which was a 
slave or slaves. Clark vs. Jennings 

2. A judgment obtained on a note, the consideration of 
which was the purchase-money of slaves, was sought 
to be enforced : 

Field, That in accordance with the rulings of a majority 
of this Court, in Shorter vs. Cobb and White vs. Hart, 
the Courts of this State have no jurisdiction or au- 
thority to enforce any debt, the consideration of which 
was a slave or slaves. Spires vs. Walker 


3. Where a verdict was had in 1867, and a new trial 
was moved for by the defendant at the same term of 
the Court, on the ground that the Court erred in sus- 
taining the demurrer to the defendant’s pleas, one of 
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which stated the consideration of the debt sued on 
was slaves, and the motion for a new trial was not 
heard until April, 1870, when the movant objected to 
its consideration, on the ground that the Court, under 
the Constitution of 1868, had no jurisdiction to hear 
and determine the same: 

Held, That the whole record, including the demurrer, 
being before the Court, the fact that the debt was for 
slaves stood as admitted, and the Court erred in hear- 
ing and deciding the motion for new trial, and ought 
to have let the motion stand as it found it Gauwlden 
vs. Stoddard......c.seeceeees w6bdebe dbsschus ‘ 


4, An action was brought on a guardian’s bond against 
the principal and securities, in the name of the Ordi- 
nary, for the use of the wards of the guardian, to re- 
cover damages for the alleged breach thereof by the 
guardian, and on the trial, the plaintiff offered in evi- 
dence the receipts of the guardian, acknowledging to 
have received from the executors of F. Cherry, de- 
ceased, the sum of $7,068 77, as the amount due by 
them to her as the guardian of her wards. The de- 
fendants offered to prove by one of the defendants, 
that Sena J. Cherry, the guardian of her five minor 
children, received into her hands three negroes of the 
value of $3,000 00, one note on Whaley for $1,300 00 
and one note on Reddick, the witness, for $1,350 00; 
that it was for said negroes and notes that the receipts 
of the guardian to the executors of Cherry were given; 
that no other property, except said negroes and notes, 
and some $700 00 worth of property wwhich she 
bought at the sale, came into her hands ; that witness 
paid his note in Confederate money, in 1863 or 1864; 
that the consideration of the note on Whaley was a 
negro slave, and that Whaley has been since the war 
insolvent; that the guardian purchased said negroes 
at the sale of the property of F. Cherry at the price 
of $3,000 00; that when she afterward became guard- 
ian of the minor children, she, as such guardian, re- 
ceipted the executors for the estate of said minors ; 
that she and the executors included the price of said 
negroes in said receipt; that she held said negroes, 
and treated them as the property of said wards, and 
that said negroes were set free by the results of the 
war. The Court ruled out all this evidence and ex- 
cluded the same from the jury, to which the defendant 
excepted : 
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Held, That the Court below should have admitted the 
evidence to go to the jury, and have given to them in 
charge, the law applicable thereto. Cherry et al., vs. 


Held, also, That if Mrs, Cherry, before she became 
guardian of her minor children, purchased the negroes 
in her own right at the executors’ sale of her deceased 
husband’s property, and was indebted to the executors 
therefor, and after she became the guardian of her 
children, receipted to them for the amount due by her 
asso much money received from them due to her 
wards, and thereby cancelled her own indebtedness to 
them for the slaves so purchased, and charged herself, 
as guardian, with the debt as being due by her to her 
wards, it was, in law, a novation, and the original 
contract between her and the executors, the considera- 
tion of which was slaves, was extinguished and at an 
end, and cannot be set up by the defendants in a suit 
on the guardian’s bond as being a debt, the considera- 
tion of which was a slave or slaves. J bid. 


SMART-MONEY. See Damages, 4. 


SOLICITOR GENERAL. 
See Criminal Law, 16. 


SPECULATIVE DAMAGES. See Damages, 1. 


STAMPS. 


An obligation to pay $500 00, though in the form of a 
receipt, which is stamped with a two cent stamp, is 
not legally stamped. Under the Act of Congress, it 
should be stamped with twenty-five cents before it is 
admitted in evidence. Hoops vs, Atkins, Dunham & 
Company 


STATUTE OF FRAUDS. 


. There is sufficient evidence in the record of this case 
to authorize the jury to find that the defendant made 
a contract with Crews for the delivery of forty thou- 
sand cross ties, to be delivered on the line of the 
road—to be paid for at the estimated price thereof at 
the time of delivery—and there is sufficient evidence 
in the record of the recognition, by the defendant, of 
the transfer of the contract by Crews to the plaintiffs, 
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and of such part performance of it on their part, as 
well as on the part of the defendant, as will take the 
case out of the statute of frauds, and require its per- 
formance on the part of the defendant. Bryan vs. 
South- Western R. R. Co 


. Where A has knowledge that B, a female, expects to 
attend an administrator’s sale to purchase a tract of 
land, and he and a relative of hers, at her request, 
promise to call for her at the hotel and accompany 
her to the sale, and he fails to do so, but tells her 
relative and friend, before, and at the time the land 
is exposed to sale, that instead of going for her, he 
will bid off the land for her, and her relative having 
received this assurance, does not go for her; and A 
bids of the land, and tells several persons immedi- 
ately afterwards, that he bid .it off for her: 

Held, That it is a fraud upon her rights for him to take 
the title in his own name, and refuse, on her offer to 
comply with the terms of the sale, to convey it to her. 
In such case the law raises an implied trust in her 
favor, and a Court of Equity will, on her offer to 
comply fully with the terms of the sale and save him 
harmless, compel him to accept the indemnity, and 
execute a deed to her for the land, or hold it in trust 
for her benefit. In such case the statute of frauds 
does not apply. Rives vs. Lawrence 


STATUTE OF LIMITATIONS. 
See Limitation of Actions. 


SUPERSEDEAS. See Contempts, 1. 


SURPRISE. See Equity, 11. 
SURVIVING OF ACTIONS. See Actions. 


TAVERN. See Inn-keepers. 


TAX. 


1. The Mayor and Council of the City of Albany has 
no power to impose a specific tax of $1 00 per head 
on each horse or mule sold by drovers in said city. 
They may tax such sales ad valorem. Livingston vs. 
The City Council of Albany 


2. The right of taxation is inherent in the sovereign. 
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So far as it exists in a municipal corporation, it is by 
grant, and is called a franchise. O’ Bryne et al., vs, M. 
& A. Of Savannah. ...0+.cecceseserseeceeees TA Pe Bene 331 
3. A de facto government which is able to maintain its su- 
premacy by its armies may exercise this power, and 
those who are subject to its control are bound to obe- 
dience. But if it assesses a tax and is overthrown be- 
fore it is collected, the rightful sovereign whose power 
is established will not enforce such assessment against 
the subjects of the government de jure. Ibid. 
In such case those who have paid the tax to the de 
facto government while it was supreme have no means 
of recovering it back ; and those who did not pay till 
its overthrow, are under no obligation to pay. Ibid. 
5. A note given since the war to the Mayor and Coun- 
cil of Savaunah, for tax assessed by the city authori- 
ties during the existence of the Confederate Govern- 
ment but not collected, is void for want of considera- 
tion. bid. 
6. A note given for such tax and for ground rent due 
the city, by contract made prior to the war, is void as 
to the tax, but good as to the rent. The considera- 
tion is clearly severable, as the record shows precisely 
how much of it was for tax and how much for rent. 
Ibid. 
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TENANT. See Landlord and Tenant. 


TIME. 
See Bill of Exceptions, 12. 

“ Insurance, 1. 

“ Limitation of Actions. 

“ Order of Argument. 

“ Practice in Supreme Court, 3, 5, 9, 10, 12, 14, 20, 24. 


TORTS. See Corporations. 


TRAVERSE OF SHERIFF’S RETURN. 


From the facts disclosed by the record, there was no 
error in the Court below in refusing the motion for 
a continuance for the purpose of allowing Lane to trav- 
erse the return of the sheriff as to the service of the 
bill on him, cr in refusing to allow the sheriff’s return 
of service to be traversed after the defendant, Lane, 
had appeared in the cause as a defendant, and partici- 
in the litigation. Lane et al., vs. Partee and wife..... 202 


























INDEX. 
TREASON. See De Facto Government. 
TRESPASS. 


The party put into possession, under a warrant im- 
properly issued on the affidavit of an attorney at law, 
takes no benefit from such void warrant and _ process, 
and stands in the light of the law as a trespasser. 


Montgomery vs, Walker 
TROVER. 


An action was brought by the plaintiff, as administra- 
tor, to recover the possession of a piano from the de- 
fendant, as the property of his intestate, and, upon 
the trial, he failed to introduce his letters of adminis- 
tion in evidence, or to prove the actual possession of 
the piano by him as such administrator, before the 
commencement of the suit, although there was evi- 
dence that the piano had been appraised as the pro- 
perty of the intestate : 

Held, That the plaintiff did not show such evidence of 
title as would authorize him, as administrator, to re- 
cover the possession of the piano from the defendant, 
who claimed to hold it adversely to the plaintiff’s in- 
testate, and that there was no error in the Court be- 
low in granting a non-suit. Hill vs, Beall...........+. 


TRESPASS. 


When property is set apart under the homestead and ex- 
emption laws of this State, for the benefit of a family, 
the head of a family may interpose a claim for their 
benefit, in case the property is levied upon for his 
debts, to which it is not subject. While trespass is a 
remedy in such case, it is not the only one. Bartlett 
00, SERIO. 05 cope petertncpece eoqepapercegequanequavscesecesease 196 


See Corporations, 2. 


TRUST, TRUSTEES AND TRUST ESTATES. 


1. A mortgage, to the extent of his interest in the land 
mortgaged, stands upon the same footing as any other 
bona fide purchaser without notice of the trust, and 
the Court should have so charged the jury ; the more 
especially, as this principle of the law was distinctly 
recognized and adjudicated. by this Court between 
these same parties, in the case reported in the 37th 
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Georgia Reports, 392, ordering the injunction granted 
to restrain Thrasher, the mortgagee, from enforcing 
his mortgage against the land to be dissolved. Lane 
vs. Partee et Al...cccccccccccccccccces istiibtens sébbosonsisends 202 

9. Where A has knowledge that B, a female, expects to 
attend an administrator’s sale to purchase a tract of 
land, and he and a relative of hers, at her request, 
promise to call for her at the hotel and accompany 
her to the sale, and he fails to do so, but tells her rel- 
ative and friend, before, and at the time the land is 
exposed to sale, that instead of going for her, he will 
bid off the land for her, and her relative having re- 
ceived this assurance, does not go for her; and A, bids 
off the land, and tells several persons immediately af- 
terwards that he bid it off for her: 

Held, That it is a fraud upon her rights for him to take 
the title in his own name, and refuse, on her offer to 
comply with the terms%f the sale, to convey it to her. 
In such case the law raises an implied trust in her 
favor, and a Court of Equity will, on her offer to 
comply fully with the terms of the sale and save him 
harmless, compel him to accept the indemnity, and ex- 
ecute a deed to her for the land, or hold it in trust for 
her benefit. In such case the statute of fraud does 
not apply. Rives vs. Lawrence 


3. Where there is a marriage settlement to the wife for 
life, and at her death to her children, the trustee, who 
holds the title during the wife’s life, holds it as trus- 
tee for the remaindermen, and if he invest the trust 
funds in his own name, they may follow them as in 


in other cases of trust. Cunningham et al. vs. Schley 
Ca Seerrree dsacoocesssvesoedocesi Ousoced coos esceses oeeeseess . 426 


4, A trust estate is ordinarily liable for necessaries for 
its protection and preservation, and, to the extent of 
the income, for necessaries for the use of the benefici- 
aries who are in want, unless the trust-deed other- 
wise provides, but it is not error in the Court to 
refuse to give this principle of law in charge to a jury, 
in a case which turns wholly on an alleged express 
contract with the trustee, and where there is no evi- 
dence from which the implied liability of the trust 
estate can be lawfully assumed, Leonard vs, Powell. 


5. Where there was a trust estate in Randolph county, 
in the possession of a trustee, for the wife of A and A 
with his family lived on a farm in Early county, and 
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articles were furnished to A and used by him in the 
support of his wife and family, the law will not pre- 
sume that the wife of A is in want, and charge her 
trust-estate in Randolph with the articles simply be- 
cause it is proven that the trustee has not supplied 
her, J bid. 


UNIVERSALISTS. See Constitutional Law, 5, 


VENDOR'S LIEN. 


The lien of the vendor of real estate for the unpaid 
purchase-money, is not absolutely waived by taking 
the notes of the vendee, with a third person as secu- 
rity thereto. Such an act is prima facie a waiver, 
but the effect of the same may be rebutted by proof 
that it was not the intent of the parties to waive the 
lien. See WARNER, J., concurring. Sanders vs. Me- 
Affee et al by 


See Administrators and Evecutors. 1. 


VESTED RIGHTS. See Constitutional Law, 78. 
VINDICTIVE DAMAGES. See Damages, 4. 


VULGAR LANGUAGE. See Criminal Law, 2. 


WAIVER. 


1. When a defendaat is sued, and appears and pleads to 
the merits of the suit, without pleading to the juris- 
diction of the Court, and without excepting thereto, 
he thereby admits the jurisdiction of the Court. 

Bryan vs. South- Western R. R. Co...... Pin ccoaccastovometen 

2. Where an insurance was a risk upon the railroad, 
river, and by sea, from Macon to Savannah, via the 
Ocmulgee river, and was limited, by the policy, to 
forty days, and the goods insured were detained at 
Buzzard Roost by the unseaworthiness of the craft, 
in which, by the policy, they were to be shipped 
down the river, so that it had to be unloaded and a 
new craft built and the goods transhipped, and the 
company, by its written consent, agreed to the change: 

Held,, That the detention, caused by the removal of 
the goods and the building of a new craft and the 
transhipment to that, was waived by the company and 
was not to be counted in the forty days. Plant & 
Cubbedge vs. The Eufaula Home Insurance Company. 130 
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3, McCay, J., dissents, not from the opinion, but from 
the grounds of the judgment, upon the ground that 
the defect in pleading was waived, and this Court, ex 
suo mero motu, could not insist upon such defect. 
Mitchell et al. vs. M. & C. of Brunswick 

4, The lien of the vendor of real estate for the unpaid 
purchase-money, is not absolutely waived by taking 
the notes of the vendee, with a third person as secu- 
rity thereto. Such an act is prima facie a waiver, 
but the effect of the same may be rebutted by proof 
that it was not the intention of the parties to waive 
the lien. See WARNER, J., concurring. Sanders vs. 
McAffee et al 

See Jurisdiction of Superior Court, 5. 

“ Liens, 5. 
“© Homestead, 9. 


WARD. See Equity, 12: 
WATER COURSES. 


1, The owner of a mill whose dam and machinery are 
suited to the size and capacity of the stream, has a 
right to the reasonable use of the water to propel his 


machinery, but he must detain it no longer than is 
necessary for its profitable employment, and he must 
return it to its natural channel before it passes upon 
the land of the proprietor below. Pool & Luff bur- 
row vs. Lewis 

2. What is a reasonable detention is a question for the 
jury, in view of all the facts in the case, taking into 
account the nature and use of the machinery, and the 
use of the water necessary to its profitable employ- 
ment. If the owner detains the water no longer than 
is necessary for its profitable use, he is not liable in 
damages to the proprietor below. bid. 


WIFE AS WITNESS. See Criminal Law, 9. 


WILLS. 


. A testator, by his will, directed that “his son J. 
should take as a part of his portion, the negro man 
Peter, who is now in his possession, at $1,200 00, and 
my negro boy Green at valuation, and that he take, 
at his choice, lot of land number one hundred and 
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seventy-nine, at $1,000 00, or lots of land numbers 
one hundred and seventy-nine, one hundred and sey- 
enty-eight, one hundred and sixty-five, and one hun- 
dred and sixty-six, at a fair valuation, said lots lying 
in the fifth district of Randolph county ;” and the 
son died, leaving M., an infant daughter, his only le- 
gal representative. The four lots of land were ap- 
praised to be worth $2,400 00. The guardian of M., 
the infant child, with the assent of the executor of 
the testator, elected to take the four lots of land at the 
appraised value and went into the possession thereof 
in her right, and is now in the possession of the same, 
The executor filed a bill for direction, alleging that 
the words of the before recited clause of the testator’s 
will, and the directions contained therein are so con- 
fused and unintelligible as to render a construction or 
safe execution thereof impossible by him, as executor: 
Held, That neither the allegations in the complainant’s 
bill, nor the evidence contained in the record, makes 
such a case as entitles the executor to interfere with 
the rights and interests of M., the infant ward, in the 
four lots of land which she, by her guardian, elected 
to take, under the will, at a fair valuation, and did 
take, with the assent of the executor. Jourdan vs. 
BE Reaill sin puacinsiiabionrninvessedy dodltcngoiee prided poometorn . 51 


2. The will, in this case, shows upon its face that the 
testator made it in contemplation of the birth of a 
child or children to him, subsequent to its execution, 
and the Court erred in instructing the jury to find 
a verdict setting it aside, because such provision was 
not made. Freemun vs. Layton and wife ......++0-.0++ 51 

3. An instrument in writing executed by B., in the form 
of a deed, was offered in evidence as a deed, which was 
objected to on the ground, that no present interest in 
the property was conveyed by it, and it was therefore 
a testamentary paper, and not a deed. The instrument 
contains the following words: “I give and devise 
unto them (his three sons) and their heirs, the follow- 
ing property, all my estate, both real and personal, 
consisting of lands, money and evidence of debt, 
horses, cattle, hogs, and all other stock of all descrip- 
tions that I may die possessed of, to them and their 
heirs,” ete.: 

Held, That this was a testamentary paper, and not a 
deed ; that no present interest in the property was con- 


veyed under it, but only such of the described pro- 
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perty as the maker of the instrument should die pos- 
sessed of was conveyed by it. If he was possessed of 
all the property mentioned in the instrument at the 
time of his death, then it would have passed under it 
if legally executed, but if he was not possessed of all, 
or any of the described property at the time of his 
death, then none of it would have been conveyed to 
his three sons. The instrument conveys only such of 
the described property as the maker thereof “ may die 
possessed of.” No present interest in the property 
was conveyed to the sons, and until the death of the 
maker of the instrument, no one could know what 
portion of the property described therein he would 
die possessed of; consequently, the instrument con- 
veyed only such portion of the described property as 
he might be possessed of at the time of his death, and 
is, in law, a testamentary disposition of the property, 
io take effect at the death of the maker of the instru- 
ment. Brewer vs. Bawter et Al. ..ccecee cecececeseeserees 


. F., by the first item of his will, bequeathed a life- 


estate in certain lands to his son, and, subsequently, 
by a codicil thereto, withdrew said property from the 
provisions of his will, and divided it equally and ab- 
solutely among his children, and the property given 
to his son by the codicil is given absolutely, without 
any referential or substantial words carrying it back, 
under the provisions of the first item of the will, but 
the devise of the codicil is complete and separate, and 
the terms used plain and unambiguous : 


Held, That the son took an absolute estate in said pro- 


perty under the codicil, and that the law inhibits the 
construction of lesser estates, where no words of lim- 
itation are used by the testator, and where no such in- 
tent appears, by clear and necessary words in the in- 
strument. Felton vs. Hill et al.....c.seccecsscesesseees ace 


~In the construction.of wills, the mode of ascertaining 


the testator’s intent, is not by arbitrary conjectures or 
opimions as to what he meant, but it is to be drawn 
from the whole instrument, under rules of law. Ibid. 


Where the testator, by the third item of his will, gave 
all his property, not otherwise disposed of, to his chil- 
dren, to be equally divided between them, and, in the 
concluding paragraph, imposed the same restrictions 
and regulations contained in the first item, and the 
first item bequeathed a life-estate, and also contained 
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restrictions and regulations for the protection of each 
life-estate : 

Held, That neither by the language used, nor by a legal 
interpretation of the testator’s intent, will the property 
thus given, absolutely, be reduced to a life-estate, 
The testator has not so declared, and the restriction 
and regulation imposed cannot be held to diminish 
the fee. The protection of the law invoked for the 
preservation of the estate given is consistent with such 
estate, and Courts will not supply words to support a 
construction of intention to give a lesser estate, where 
the words employed in making such bequest are with- 
out limitation. Ibid. 


7. Upon the death of the two minors, who took under 
the above item of the will, their brother of the half- 
blood took, as heir-at-law, the share he was entitled 
to in their several estates, and his daughter now takes, 
as the heir-at-law of her father, whatever he would 
have been entitled to in the preraises. bid. 


. In the property withdrawn from the first item of the 
will and disposed of under the second item of the 
codicil, the children of Shadrach R. Felton, all took 
an absolute estate, and the imposition of a trustee, 
under the third item of the codicil, did not diminish 
such estate, but was within the intention of the testa- 
tor, the better to secure it for their enjoyment; and 
one of said children being of age, did not defeat the 
purpose of such trust; and in such estate, if not dis- 
posed of during the lifetime of John Micajah, his 
daughter was entitled to his share therein, as his heir- 
at-law at his death. Ibid. 

9. Where the testator signed his will below the attesta- 

tion clause, and the Court charged the jury that, if it 

appeared that the will was signed by testater below 
said clause, and if the jury believed from the evidence 
that it was so signed by testator, with the intention to 
sign it as his will, then, in law, it was a good signa- 


ture of the will: * 
Held, That such charge was correct, under section 2379 
of the Code of this State. Huff vs. Huff............++ 


10. When the testator went to the warehouse of certain 
parties for the purpose of exeeuting his will, and two 
of the witnesses were present, and one absent, and, 
after waiting some time, one of the parties remarked 
to the testator, as A came in, that he would answer as 
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well, and testator was introduced to A by B, and B 
remarked at the time that testator wanted him to 
witness his will, and they all went to a desk and exe- 
cuted the paper; and under these facts, the Court 
charged the jury, that if they believed from the evi- 
dence that one of the witnesses was suggested to tes- 
tator, and testator assented to such suggestion, such 
assent was, in law, a request, or equivalent to a re- 
uest : 

Held, That such charge by the Court was not error; 
that the law provides no special formalities about the 
witnesses to a will; it is sufficient if they attest and 
subscribe the will in the presence of testator; the law 
implies the request in the consummation of the act, 
and no special request by the testator is necessary. 
Ibid. 


11. Where a witness to a will was not acquainted with 
testator before the execution of the will, and the 
Court was requested to charge the jury, that if the 
witness knew nothing of the testable capacity of the 
testator, he was not, in law, an attesting, though a 
subscribing witness, and the will in that case was 
void, the Judge replying, “that is the law;” but also 
added, “I charge you, that if he was introduced to 
him and looked at him, the law implies he knew 
whether or not he had testable capacity.” 

Held, That the word attest, in the Code, does not imply 
relation to the capacity of the testator. Attesting 
means witnessing, and subscribing, that such witness 
shall sign. The factum of the execution being the 
object of such attestation and subscription, the ina- 
bility of such witness to testify to the mental capacity 
of the testator, did not render the will void, but only 
went to the credibility of such witness, in case he was 
called on to testify about the sanity or mental capacity 
of the testator, and the Court ought to have refused 
such charge as it is not the law. Ibid. 


12. Held again, That the addition of the Judge to the 
charge under the facts of this case was not material 
to the issue involved in the trial, and only expressed 
what is a plain principle of law, that all men are pre- 
sumed to be sane, and being introduced, and seeing 
testator could only strengthen the presumption. Ibid. 
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WITNESS. 


1. In a suit ona partnership contract against the admin- 
istration of a deceased partner and the surviving part- 
ner, the other party to the contract may, notwithstand- 
ing the death of one of the partners, be a witness, if 
it appear that the contract was made with the surviy- 
ing partner, or with both the partners actually pres- 
ent and engaging in the transaction, and this is es- 
pecially so if the surviving partner has himself been 
sworn as a witness. McGehee vs. Jones et al......... 123 


. If a woman cohabit with a man, under his promise ’ 
to marry her legally, but finding that he does not 
take legal steps to do so, quits him and again cohabits 
with him, she is not his wife and is a competent wit- 
ness on his trial for crime. (R.) Hill vs. The State. 484 


. In cases where the plaintiff or defendant are wit- 
nesses for themselves, their interest goes to their cred- 
ibility, to be judged of exclusively by the jury. 
Brown vs. Reid & Company.....csrcccrcccessesereeee 


. An action for divorce was brought by the husband 
against his wife, alleging as a ground for divorce, the 
willful and continued desertion of the wife for the 
term of three years: 

Held, That the husband was a competent witness on 
the trial thereof, under the provisions of the 3798th 
section of the Code; but he could not testify as to 
any facts derived by him from the confidential rela- 
tion of husband and wife. Castello vs. Castello 613 


WORDS. 

See Criminal Law, 2, 20, 21. 

“ Slander. 

“ Wills 11. 

“ Garnishment, 1. 

“ Homestead, 3. 

WRIT OF ERROR. 

See Bill of Exceptiong, } 
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